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WEDNESDAY, MARCH 23, 1960 
U.S. Senate, 


SUBCOMMITTEE ON Pusiic LANDS 
oF THE CoMMITTEE ON LnTERIOR AND [NsuLAR AFFAIRS, 
Washington, D.C. 


The subcommittee met at 10:30 a.m., pursuant to notice, in Room 
8110, New Senate Office Building, Senator Joseph C. O’Mahoney 
presiding. 

Present: Senators O’Mahoney, Anderson, Gruening, Moss, Allott, 
Long, and Fong. 

Also present: Stewart French, chief counsel; Richard Callaghan, 
staff director. 

Senator O’Manoney. The committee will please come to order. 

This is an open public hearing on S. 2983, a measure I introduced 
in the Senate on February 4, 1960, to amend the Mineral Leasing Act 
of February 25, 1920, as amended. This measure is a successor to my 
bill in the last session of Congress, S. 2181, which became in modified 
form Public Law 294, 86th Congress. 

As introduced, S. 2181 would have accomplished many of the same 
purposes as did S. 2983. However, before action could be taken by 
this committee, I was taken ill and only the emergency provisions 
of the measure were reported by the committee and enacted under 
the able leadership of the distinguished junior Senator from New 
Mexico, Senator Anderson. 

I want to call the attention of the members of the committee and 
the representatives of industry to our committee’s report on S. 2181. 
This is Report No. 754 and points out that all that the reported bill 
did was to amend section 27 of the Mineral Leasing Act to provide 
protection from cancellation or forfeiture of any interest in a lease 
acquired by a bona fide purchaser in good faith even if that interest 
was acquired from, or through, a predecessor in title whose holdings 
may have been subject to such cancellation or forfeiture for violation 
of any of the provisions of the act. 

The second provision in Public Law 294 is the tolling of the lease 
term and rent-payment obligations on leases which are the subject of 
administrative or judicial contest proceedings for violation of any 
provision of the Act if the leaseholder is subsequently found innocent 
of said violation charge. 

The ee measure, S. 2983, sets forth those provisions of my for- 
mer bill, S. 2181, which were not enacted, or perhaps I should say 
fully considered by the committee, because of my illness last summer. 
In addition, I am proposing a provision respecting the placing of tar 
sands under the Mineral Leasing Act which was suggested to me 
by Judge Warwick Downing. 
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There are also some changes of language and clarification in S. 2983 
from the language of S. 2181, which experience has indicated desirable. 

It should be noted that on Monday last the House of Representatives 
approved H.R. 10455, which had been introduced by Gon ressman 
Morris of New Mexico. This measure for the most part follows the 
provisions of my S. 2181, but there are several important changes that 
the committee will want to consider. H.R. 10455 is also before us. 
It is my hope that in order to get speedy action, we can work from the 
House-passed bill, primarily. 

I will direct that the text of the House-passed bill, H.R. 10455, and 
of the Senate bill, S. 2983, appear as an appendix to these hearings. 

Our first witness today will be a very distinguished citizen and an 
experienced oil and gas lawyer, Judge Warwick Downing of Denver. 

Before you start, Judge Downing, I should like to state that the 
new Senator from Oregon, Senator Lusk, who has been appointed by 
the Governor of Oregon to take the place of our friend the late Senator 
Neuberger, is an alumnus of Georgetown Law School, And, unexpect- 
edly today, a summons was issue to me and to other graduates of 
Georgetown Law School to repair to the office of the majority leader, 
Senator Lyndon Johnson, who is himself a graduate of Georgetown, 
in order to have our pictures taken together. 

I am sure every one here knows how important it is to a Member 
of Congress to have his picture taken, and you will not be surprised 
therefore if I depart at that time. 

Judge, you may proceed. 


STATEMENT OF WARWICK M. DOWNING, DENVER, COLO. 


Mr. Downrna. Instead of talking as I would like to, I think I will 
confine my remarks to reading the statement I have prepared. It 
will probably be a shorter presentation. 

My name is Warwick M. Downing. I am a lawyer and am inter- 
ested in oil. I have asked to be heard in order to present the view- 
point of the Interstate Oil Compact Commission concerning the pend- 
ing bill, S. 2983. This Commission, of course, does not reflect the 
viewpoint of all the citizens of the 30 States which are members of 
the compact, but it does express the viewpoint of the governing offi- 
cials of each of these States in matters affecting oil and gas, especially 
on the public domain. I might add that all of the States having oil 
and gas production, except California, are members of the compact. 

The Interstate Oil Compact Commission is a governmental body 
created under the authority of the Federal Constitution, article I, 
section 10(2), by the concurring acts of Congress and the legislatures 
of the 30 oil-producing States. The sole power of the Commission is to 
recommend measures to Congress and to the States for the greater 
ultimate recovery of oil and gas. 

T can think of nothing more important to the security and safety 
of our Nation than that everything possible be done by Congress and 
the States to increase ultimate recovery of oil and gas. Remember 
also, our Commission acts only in the public interest and acts only by 
the vote of the 30 Governors of their duly appointed representatives. 

We feel that in a sense we act as a committee authorized by Con- 
gress and by the 30 States to study thoroughly questions like those 
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arising at this meeting and to report our considered recommendations. 

Therefore, we urge the rome of S. 2983, and we are happy in so 
doing to endorse the work of Senator O’Mahoney for many, many 
years in protecting the interests of the small oil and gas operators 
to develop oil and gas on the public domain and generally in pro- 
moting the greatest possible recovery of oil and gas. 

As Senator, he has done much to protect the interests of the small 
operators in the public domain, particularly in enabling them to keep 
alive their permits until they could be exchanged for leases. He was 
the author of the 1946 act which contained the provisions which are 
principally responsible for the great oil and gas activities ever since in 
the public-land States. He secured the provision fixing one-eighth 
as the royalty on wildcat lands. While, of course, other Members of 
Congress labored along the same lines, we would like the opportunity 
to declare our confidence in Senator O’Mahoney’s ability and under- 
standing of all questions concerning oil and gas in the public domain, 
and take pleasure in recommending this bill which has his approval. 

The House bill in many respects follows the Senate bill 2983. It is 
my purpose here to discuss only the important differences between 
the House and Senate bills. 

The provisions concerning change in oil and gas acreage limitations 
are largely the same in both bills. We strongly urged that such lim- 
itations be enacted in Senator O’Mahoney’s earlier bill. We might 
say that we think the industry is unanimous in supporting these same 
provisions. 

Likewise, we strongly favor the provision that no option shall 
extend for more than 3 years without the prior approval of the Sec- 
retary and the other provision requiring the filing in the local land 
office of notices showing the number of acres under option, together 
with the names of all parties and their interests and obligations. 
There has been some abuse and profit in the option privilege, and 
this will remove any such abuse. 

With respect to rentals, the House bill reduced rentals, and your 
bill, S. 2983, does not. 

Senator Anperson. Did you say reduced rentals? 

Mr. Downine. Pardon me. The House bill raised the levels. 

This argument is in favor of restoring them to the rates now exist- 
ing and for which provision is made in the bill now pending before 
the Senate. 

Senator Anprerson. You then are advocating that we retain the 
rental rates that prevail in existing law? 

Mr. Downina. Yes, sir. 

Senator ANnperson. 16-cents an acre for the first 3 years, or 18 
cents. Do you think that is enough? Do you think 50 cents a year 
is too high? 

Mr. Downtne. I think the House bill raises it too much. I think 
any increase should not be made at this time. 

enator Anperson. Will you state why? 

Mr. Downtna. I will endeavor to explain that. 

Senator ANperson. When were the old rates put into effect? 

Mr. Down1ne. The present rates, I think, have been in effect ever 
since 1940, at least. 
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Senator Anperson. What has happened to the dollar in that inter- 
vening period ? 

Mr. Downine. In 1940 it was a good deal more than it is now. 

Senator AnprERsoNn. So, if you put the new rate of 50 cents in, it 
actually would be the level you had when this bill was passed 
originally? What is wrong with having these rates keep pace with 
everything else? 

Mr. Downrne. Oil is about the only industry that remains as it has 
been for years, and why should you make the man who wants to go 
out on the public domain and drill a well pay a price based on high 
costs today when he only expects to get the price on the same level 
that it was 20 years ago? 

Senator Anperson. When he starts to drill the well, will he hire 
workers at the same price he could hire them 20 years ago? 

Mr. Downtina. I don’t know. 

Senator ANperson. Yes, you do know, Judge. 

Mr. Downing. I will endeavor to cover it here in my paper, or I 
will answer it verbally. 

We object to any increase in the rental payments required under 
the existing law. 

There should be a radical difference in the provisions for disposal 
of our Federal public lands and lands owned privately or by the 
States. Obviously, the latter classification of lands should be dis- 
posed of in order to obtain the maximum profit. But, as to our pub- 
lic lands, the title of every act ever passed by Congress relating to 
Federal public lands has stated that the purpose is to promote de- 
velopment or similar words. 

It has been the policy of Congress perhaps for a century to promote 
the prosperity of our Nation by offering incentives in the disposal of 
our public lands. For illustration, the miner of the precious metals 
pays only $5 an acre, although his property may be worth millions. 

We gave to the railroads millions of acres of valuable land to en- 
courage the building of railroads from the Missouri River to the 
Pacific Ocean. We have had our desert land laws, our homestead 
laws, the Carey Act law, our stock-raising laws, and many others 
whereby the public lands were disposed of, not for profit to the Fed- 
eral Government but to encourage development of our Nation and 
local prosperity. This policy is especially necessary at the present 
time. 

The public lands have been scoured and scoured for possible oil- 
producing structures. Nowadays, in order to procure development 
of our Federal public lands, it is necessary that large acreages be 
assembled in solid blocks and with ample time thereafter to thoroughly 
study the oil possibilities of such blocks. 

Manifestly, there should be a downpayment of 50 cents per acre, 
which is sufficient to test the good faith of the applicant, but he cer- 
tainly is entitled to a 2- or 3-year period without further payments, 
to study, geologize, seismograph, core, drill, and take other measures 
to satisfy himself that the land really has value for oil purposes. 

Furthermore, no businessman has ever stimulated volume or in- 
creased his profits merely by raising prices. The prospector who goes 
on the public domain with the intent at his own effort, risk, and study 
to make valuable Federal public lands which seem worthless without 
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cost or risk to the Government, should receive a hearty welcome. In- 
deed, he is entitled to a glad hand. 

It is also self-evident that an increased rental rate will work more 
to the disadvantage of the smaller independents than to the major oil 
companies. The majors can absorb it. The independents, which 
have been responsible for so much of the development of the public 
domain, will have great difficulty doing so. 

At a time when our domestic oil industry needs “a shot in the arm,” 
this increase in rental can be only a deterrent. 

Let us consider the marvelous increase in prosperity in the public 
land States largely due to the act of 1946, growing out of a measure 
sponsored by Senator O’Mahoney, whereby royalties on wildcat lands 
were lowered to 1214 re I know of no better proof that the 
said reduction in royalties was largely responsible for the great in- 
crease in oil and gas reserves in the principal public-land States that 
is shown by the following table: 


Proven reserves (barrels of oil) as per the American Petroleum Institute of 
the following States for the following years 


1959 


380, 952, 000 
309, 268, 000 
1, 025, 789, 000 


The enlightened governmental policy set forth in Senator 
O’Mahoney’s 1946 act has brought about a marvelous increased pros- 
perity in the public-land States. In Denver it has given us almost a 
new city. In other public-land States the prosperity has greatly in- 
creased, and nowhere has it decreased. 

Although the public-land States are the beneficiaries of any increase 
in rentals—3714 percent directly, 5214 percent to the reclamation fund 
largely expended in the public-land States, and only 10 percent to 
the Government for administrative expenses—the amount that would 
have been received by the increased rental provision by the House bill 
would be a mere trickle as against the population and taxable prop- 
erty increase and the general prosperity that has followed. 

Certainly there has been no demand from the public-land States 
for an increase in rentals on oil and gas lease. We feel that we have 
been benefited at least 100 times more by low rentals than any gain 
to be realized from the increase proposed in the House bill. We 
strongly urge that rentals remain as they are. 

Senator AnpErson. Where you say, on page 5, of your printed 
statement that the royalties were lowered to 1214 percent. There 
were some royalties above 1214 percent, but were there any below 
1214 percent? 

Mr. Downinea. There were provisions for permits of which one- 
quarter of the acreage was 5 percent, and the three-quarters was 
what they called the sliding scale, which I think, in actual practice, 
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worked out 24 or 25 percent, although on some production it went up 
as high as a third, and that was reduced. But in 1940 the permits 
were adopted and the royalty was the sliding scale or substantially 
the sliding scale. That is a royalty on 10 barrels, which would be an 
eighth; 20 barrels, it went up a cent or two; 30 barrels, there was 
another little increase, and on up to 100. Then it increased more. | 
think perhaps then it jumped to 500. Finally, the top was about 
3314, but I think the average in actual practice, of production from 
the average well netted about 24 percent. 

Senator O’Manonry. I think the judge is right in his interpreta- 
tion. I was a member of this committee at the time, and it was I 
who offered the amendment to a bill to amend the Leasing Act to pro- 
vide a flat 1214-percent royalty. I did it on the prediction that by 
lowering the royalty to the same general level as private owners 
charged, we would invite more wildcatters to the public domain, with 
the result that there would be far greater production, and that is 
precisely what happened. ' 

Senator Anperson. Would you be able to say, Judge, how much oil 
was produced with royalty below 1214 percent as compared to what 
was being produced at over 12 percent ? 

Mr. Downrne. The purpose here is to maintain the same levels. 

Senator Anperson. Your statement is that royalties were lowered. 
Would you know whether or not they were lowered or raised? Was 
there not more oil being produced below 1214 percent than above 
1214 percent ? 

Mr. Downtne. I don’t think there is any doubt about some being 
produced at 5 percent. 

Senator Anperson. I am not sure about that, but I am suggesting 
to you that you might look to see whether there was more oil at 
the time the change was made on the O’Mahoney amendment, whether 
there was more oil produced above 121% percent than below. 

I was just curious about this. 

The Navajo Indians recently leased a tract at $500-an-acre bonus 
and 80-percent royalty. You probably do not expect them to get 
any oil at all, do you? 

I am not advocating an 80-percent royalty. 

Mr. Downtne. I would hope not. That would make me think, 
sone, of the Middle East. They will be asking for that before 
ong. 

Senator Anprerson. I understand Middle Eastern wells still pro- 
duce and the Sheiks are getting 50 to 60 percent royalty. You are 
worrying about a few pennies an acre increase here in this country, and 
aa to move up rentals in line with the present price of the 

ollar. 

“A man has to buy a drilling rig, or has to hire one. That cost has 
gone up, and I am sure you are familiar with that. Drilling costs 
have gone up. 

The only increase that you don’t want to pay for is in the portion 
that goes for schools. You are willing to pay more for wages and 
rental on a rig, but except the revenues dedicated to the schools and 
reclamation. But you do not think these should be increased. 

Mr. Down1ne. No. 
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Now the forfeiture provisions. 

I don’t know what the House bill provides, but I want to make 
a few remarks in that respect. 

Obviously there is a marked distinction between enforcement of 
administrative orders and orders whereby a valuable property may 
be forfeited. I refer you to that great equitable principle that the 
law abhors a forfeiture and that there must always be a showing 
made in a court of competent jurisdiction before the forfeiture can 
be secured. That is the meaning of the law as it now exists. 

Any court of equity has jurisdiction to enter a decree which will 
protect the rights of all parties involved. In fact, an administra- 
tive body has no right or jurisdiction to exercise judicial powers, nor 
power in case of an attempt at forfeiture, to protect the interests of 
the victims of such an attempted forfeiture. 

For illustration, in many cases where there is a good-faith dispute 
between the Secretary and a lessee, the Secretary might attempt to 
forfeit and compel the lessee to bow to the Secretary’s demand as 
to the dispute, in most of which cases the lessee must submit and accept 
the Secretary’s solution of the dispute rather than risk the loss of 
his entire lease. By all rules of fair play in such cases, the lessee is 
entitled to a judicial determination of the dispute. That is, a court 
of equity should determine the rights of the lessee before he may 
lose his entire property by a forfeiture. 

The Secretary and many public officials think that a person litigat- 
ing with them has to accept their version or they will forfeiture you 
out. The only fair thing is to find out which is right and not put a 
person on the opposite side of a Government official with the possibility 
of losing everything in order to assert a right. 


SPLITTING OF LEASES 


Wealso urge that this bill include provisions preventing the splitting 
of oil and gas leases into small segments, 5 acres or more, which are 
being sold exclusively throughout the country by unscrupulous agents. 
The purchasers manifestly have not the slightest thought of develop- 
ment, but the ownership of a 5-acre lease on top of a possible struc- 
ture often does prevent the development of that structure because the 
owner of the 5 acres demands a prohibitive price for the inclusion of 
his tract. 

There have been several forms suggested for such a bill, I think one 
by Congressman Aspinall. I think that sort of a provision should be 
inserted in your bill. 

TAR SANDS 


There has not been an opportunity to obtain the express approval 
by the Interstate Oil Compact Commission of a proposed tar sand 
amendment. But I have discussed the matter with members of the 
compact and the public lands committee thereof, and I am satisfied 
that the committee will agree with me that there must be some legis- 
lation along the lines I will suggest on the subject. 

I have with me a proposed amendment to the tar sands clause of 
S. 2983, section 3-17(b), which includes all of the provisions of the 
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original clause, but strengthens, I believe, the intent of the section that 

the reduced royalty apply only to all the oil that is mined. 
Senator O’Manoney. You have brought a copy of the substitute 

with you? Would you have it inserted in the record at this point? 
(The document referred to follows :) 


PROPOSED Or SAND AMENDMENT 


In the case of lands containing petroleum sand deposits or similar deposits 
often known as tar sands, and chiefly valuable for their oil content, and ex- 
ploitable by mining methods, upon which bona fide mineral locations have been 
made, now valid, the locators or assignees of such locations may make applica- 
tion for leases, and the Secretary of the Interior is hereby authorized to execute 
leases upon such deposits under the same terms of rental, acreage limitations 
and all other provisions applicable to oil and gas leases, heretofore or hereafter 
adopted, except that the royalty shall not exceed 5 per centum of the crude 
petroleum extracted therefrom. Such leases shall have priority as of the date 
of the mineral location. The claimant may elect to rely on his mineral claim, 
in which event its validity, if otherwise valid, shall not be questioned, because 
the claim was based on a placer location rather than a lode location, or vice 
versa. 

Where lands containing deposits as above described are covered by valid exist- 
ing oil and gas leases and if the oil is extracted by mining methods, the royalty 
to the United States shall not exceed 5 percent of the crude petroleum so ex- 
tracted. 

Mr. Downtne. An increase of our liquid carbon resources in con- 
tinental United States is imperative. This may be obtained through 
our oil shale or tar sand or coal resources. Back in 1943 Senator 
O’Mahoney took the lead in promoting research for making oil shale 
a source of liquid energy. é ” 

Senator O’Manonry. The then Representative from West Vir- 
ginia, Representative Randolph, now Senator Randolph, was the joint 
sponsor of that proposal. 

Mr. Downtne. I did not mention other Senators because there were 
so many of them all through the years who have promoted the best 
interest in development of oil shale, and who have given every pos- 
sible incentive to carrying out the research work concerning the 
same. 

The National Petroleum Council several years ago reported that 
gasoline could be produced from oil shale at a cost of 3 or 4 cents a 
gallon more than the refinery price of gasoline. It has been demon- 
strated that gasoline and liquid petroleum may be obtained from coal, 
but at a much higher cost. 

Recent research work in connection with oil sands, commonly known 
as tar sands, has pretty well shown that the most promising source 
of liquid fuel is from these tar sands. In fact, quite recently, Cities 
Service, Richfield, and Imperial Oil have undertaken at an estimated 
cost of many millions of dollars to carry on research and to produce 
from the Athabasca tar sands in Canada. In fact, they are now 
operating a pilot plant. 

But we have in Wyoming, western Colorado, New Mexico, Utah, 
‘Texas, California, Missouri and perhaps at many other places 
valuable large deposits of petroleum sands. I know of two such de- 
posits, one estimated to contain 143 million barrels, and the other 
90 million barrels of liquid petroleum, both showing on the surface. 

It has been shown by capable engineering reports which I have 
with me that petroleum may now be obtained from these sands at a 
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cost sufficiently below present petroleum prices to render a profit 
with a 5 percent royalty. 

Petroleum sands have a decided advantage over oil shale in that 
expensive crushing is avoided, but a tremendous capital outlay is 
needed to commence oper ations. Surface deposits render it unneces- 
sary to remove a tremendous overburden or to open the same by other 
mining methods. The shale rock is extremely tough, and the cost 
of production is correspondingly large. 

As stated, surface mining from tar sands renders unnecessary the 
cemoval of a tremendous overburden, and the process itself is cheaper ; 
both in operation and plant construction, than any oil shale process. 
Therefore, while oil shale research should continue, and is continuing, 
under private impetus, we should invite the construction of petroleum 
sand processes which are immediately available. 

In connection with the 5 percent royalty rate, let me say that, while 
some may consider it a reduction of 714 percent, it is actually an 
increase of 5 percent over the present royalty received from tar sands, 
because as long as the 1214 percent royalty rate is applied to tar sands 
no one will venture sufficient capital to commence production. It is, 
therefore, a question of getting 5 percent of something as opposed 
to 1214 percent of nothing. In other words, you will never get any 
1214 percent produced out of mining because it is much ereater than 
the cost of flowing oil. But if you put the 5 percent royalty on it, 
there is a probability, s say, and maybe a certainty, that you will eet 
a large 5 percent royalty instead of getting nothing if you retain 
the 1214 percent royalty. 

Also, under this proposed amendment with the 5 percent royalty, 
it will be possible to mine at a profit oil from known and exhausted 
oil sands of former shallow fields heretofore producing. 

Paul Torrey, in his address to the Interstate Oil Compact Com- 
mission, stated that there are 208 billion barrels of oil in such known 
and exhausted sands that cannot be recovered under existing practices. 
Such oil may be recovered by shaft mining and treatment as other 
oil sands, 

The industry has been able to mine potash at depths of approxi- 
mately 4,000 feet. ‘This tar sand amendment is designed to open the 
way to the development of oil sands of the type last “mentioned, 

Remembering that in nearly all of the oil-producing States there 

are many millions of barrels of oil in exhausted oil sands of for mer 
fields, we hope that this provision will open the way to the recovery 
of a large part of the total 208 billion barrels of oil. The bill has 
that purpose definitely in mind. 

But before any such work may be undertaken the royalty should be 
comparable to the royalties applicable to similar deposits. Under 
existing law the royalty on coal is not less than 5 cents per ton; on 
phosphate not less than 2 percent; on sodium not less than 2 percent; 
-on sulfur 5 percent; on oil shale 5 percent; on potash not less than 
2 percent; in all cases to be fixed by the Secretary. But the Secre- 
tary may waive the payment of any royalty or rental during the first 
5 years of any oil shale lease. In no case has there been a lease of 
any of the above comparable materials at a royalty greater than 
5 percent. 
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The Senate bill provides that the royalty on tar sands shall not 
exceed 5 percent. The Government is currently spending over $3 
billion a year in research to encourage the development not only of 
our resources but of measures to help business. Therefore, it would 
seem that the oil sands should by all means be granted an opportunity 
to spring into life. 

I venture the assertion that there is no other help Government can 
give to industry than to make possible the beginning and growth of 
the tar sand liquid fuel project. Our tremendous growth in power 
and prosperity has been essentially due to such help, freely and fre- 
quently given by Government to enterprises far less promising. 

We have tried to confine the benefit of the 5-percent royalty to oil- 
sand deposits, and chiefly valuable for their oil content, and which are 
exploitable by mining methods. This means that the 5-percent roy- 
alty is available only to oil sands that can be and are mined, which 
definition includes both oil sand which will not otherwise produce and 
sands in the exhausted fields. ~ 

It will be noted that the 5-percent royalty is made expressly avail- 
able to existing leases which overlie the sands of exhausted fields. 
This is done so there may be no question that the benefit of this royalty 
may inure to the benefit of all our oil-producing States and to all really 
entitled to such reduced royalty. 

It happens that a large part of the so-called tar-sands deposits are 
covered by placer-mining locations and made prior to February 25, 
1920, and kept alive by annual labor when required. ‘There seems to 
be some question as to whether such locations in order to be valid 
should be placer locations or lode locations. This is a matter that can 
be cleared up without legislation through the opinion of the Interior 
Department. But, if such legislation is necessary, it should now be 
enacted. Unless the Interior Department decides that such amend- 
ment is unnecessary, I urge that the provision in the bill concerning 
this matter be enacted. 


IMPORTANCE TO OUR NATIONAL SAFETY AND PUBLIC WELFARE 


There is nothing more important to our national safety and our 
public welfare than that every possible step be taken so that continental 
United States may at all times and under all conditions produce an 
adequate supply of oil and gas. In case of war, such adequate supply 
is self-evident. 

But such adequate supply is far more important in times of peace. 
If we allow the oil-and-gas industry to become weak and our supply 
of oil to seriously decline, we invite attack with defeat and perhaps 
conquest, which otherwise would not have been thought of if we were 
strong in such oil-and-gas supply. And we must not forget self- 
reliance. We cannot depend on foreign oil. There is the chance that 
Russia may take over such supply. If not, we are certain that the 
present owners of such supply are excessively greedy and will insist 
on changes from time to time that will appropriate the profit, which 
will effectually destroy foreign oil production as an aid to America. 

There is, of course, some possibility that our domestic industry, even 
though strong, may not be able to find the necessary new discoveries. 
Furthermore, economic development of other nations may soon use the 
entire 4['deast supply. These considerations make it necessary that 
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we prepare to utilize our tremendous resources in liquid fuel; that is, 
from oil shale, tar sands, and eventually coal. 

I am sure that this committee, which inaugurated the great develop- 

ment in oil shale, will be proud to initiate the development of another 
great resource—tar sands. Also, I am sure that this committee wishes 
to strengthen as much as possible the present law concerning oil and 
gas, 
i By tar sands we mean the right of the citizen to produce oil through 
mining methods at a royalty that he can afford to pay and which will 
act as an incentive, which the Government has always heretofore freely 
given to bring about an “over industry.” 

Senator O’Manoney. In this proposed substitute amendment do 
you offer any intent that the amendment should remove locations 
from eligibility for leases? 

Mr. Downtne. I perhaps should explain that to make it clearer. 

This first part of my proposed substitute is essentially the same 
as the tar-sands provision now in the bill S. 2983. In case of lands 
containing petroleum-sand deposits or similar deposits often known 
as tar sands, and chiefly valuable for their oil content and exploit- 
able by minding methods, upon which bona fide mineral locations 
have been made under the mining laws, now valid, the locators or 
assignees of such locations may make application for leases, and the 
Secretary of the Interior is hereby authorized to execute leases upon 
such deposits under the same terms of rental, acreage limitations, and 
all other provisions applicable to oil and gas leases, heretofore or here- 
after adopted, except that the royalty shall not exceed 5 percent of the 
crude petroleum extracted therefrom. 

Such lease applications shall have priority as of the date of the 
mineral location. The claimant may elect to rely on his mineral claim, 
in which event its validity, if otherwise valid, shall not be questioned 
merely because the claim was based on a placer location rather than 
a lode location, or vice versa. 

Where lands containing deposits as above described are covered by 
valid existing oil and gas leases and if the oil is extracted by mining 
methods, the royalty to the United States shall not exceed 5 percent 
of the crude petroleum so extracted. 

Senator O’Mauoney. Then the locator has the choice of proceeding 
by application under the Leasing Act or by location under the mining 
law. 

Mr. Downrne. That is the substance of it, and it provides not only 
that the man would proceed and would be relieved whether the load 
is present or not, but he may apply for a lease. 

Down in New Mexico, on my land, if I find a tar-sand deposit 
which I could not mine or from which I could not produce oil, 1 can 
go to work and develop that on a 5-percent basis, which I can afford 
to pay, or, if necessary, I can sink a shaft and mine it as other min- 
erals are mined, and have the pay of the 5 percent on the oil instead 
of the 1214 percent. 

Senator O’Manonery. Under this conception, do you think there 
ought to be a change of language that would make it possible for 
other than locators to lease tar-sand lands? 

Mr. Downtna. I think that last section so intended it. 

Senator O’Manoney. Would it cover an eppteant who does not 
have a lease but who would like to take a lease? 
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Mr. Downina. He can apply for a lease and get it if there is no 
other applicant. And, under this bill, he would pay the 5 percent 
for that oil production which he had to mine in order to produce. 

Senator O’Manoney. That change would be acceptable to you ? 

Mr. Downine. Yes, sir; very much so. 

: : : 

I would like to call attention to Mr. Torrey’s statement. I do not 
want to introduce the whole document here, but about this 208 billion 
barrels of available shale oil, I refer to his address at Salt Lake City 
at the June 1958 meeting, in the Compact Bulletin, at page 15, where 
he states that there are 208 billion barrels of oil in sands under ex- 
hausted fields. 

Senator O’Manoney. What was the date of that ? 

Mr. Downing. June, 1958. 

Senator O’Manoney. Is that his statement? 

Mr. Downtne. I can read the statement. Of course, this is a 
rather long address. 

Senator O’Manonry. Would you put as much of it as is applicable 
inthe record? It may be inserted in the record at this point. 

Mr. Downina. This is taken from the Interstate Oil Compact Bul- 
letin of the summer of 1958, reporting the Salt Lake meeting—the 
two last paragraphs on page 15 and the first paragraph on page 17. 

(The excerpt referred to follows :) 

As new oilfields are found the original oil content of the known reservoirs is 
increased. The compact committee estimates that this original oil content has 
amounted to the impressive figure of 309,907 million barrels. 

If the combined primary and fluid injection reserves are added to the past 
production of the oilfields of the United States, it will be seen that the known 
fields of the Nation probably will produce eventually about 101.5 billion barrels 
of oil, which amounts to 32.8 percent of the original oil in place. Although 
this percentage of recovery is much less than that obtained by certain other 
mineral industries, it represents a great improvement over the recovery that 
was obtained from oilfields only a few decades ago. Such improvement is due 
in large measure to the adoption of conservation practices by most of the States 
and to the invention of new production techniques. Thus, it can be foreseen that 
a greater recovery of the Nation’s oil resources will be obtained in the future 
than has been the case in the past. Nevertheless, the some 208 billion barrels 
that will not be recovered under existing conditions presents a challenging prob- 
lem from the standpoint of the tremendous energy potential involved, for the 
security of the Nation, and because the production of oil contributes so much 
to the maintenance of government and to the comfort and welfare of the people. 

Senator ANpERsoN. You start off by saying that you asked to be 
heard in order to present the viewpoint of the Interstate Oil Compact 
Commission concerning the pending bill, S. 2983. Do I understand 
that the Interstate Compact Commission has, by resolution, endorsed 
leaving the rentals where they are instead of taking the level proposed 
in the Morris bill ? 

Mr. Downrne. It expressly has endorsed everything that I have 
presented here except it has not formally endorsed the tar-sand 
amendment. 

Senator Anperson. But it has endorsed the rental question ? 

Mr. Downtna. Yes; it does. 

Senator Anperson. By action? . 

Mr. Downtna. By resolution passed by the whole commission. 

Senator Anperson. Was it familiar at that time with the position 
of the Secretary of the Interior? 

I just want to read from the Secretary’s report. He says probably 
the most serious defect in S, 2983 is that it fails to provide for the 
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repeal of the existing waiver of the second and third years’ rental 
and for the increase in the third year annual rental to 50 cents an acre. 

We have on several occasions stated our position, and we remain as convinced 
as ever that the first step in any revision of the Mineral Leasing Act should be 
a repeal of this waiver provision. 

The Secretary of the Interior goes on to say this would be the most 
salutary revision and is essential in any major substantive amend- 
ment of the Mineral Leasing Act. 

In view of that statement, do you still feel that the Secretary of 
the Interior is wrong on that? 

Mr. Downine. Yes. I maintain my position. 

Senator Anprrson. I hate to ever agree with a Republican, but I 
have to admit that I agree with the Secretary on that. 

Mr. Downinea. If you wish it, I will get the compact commission’s 
resolution. 

Senator AnpErson. I would be glad to have it because I think, since 
the Secretary of the Interior has so forcefully on so many occasions 
stated his opinions on this, there should be some consideration on 
this matter. 

Mr. Downrne. I have the greatest respect for the Secretary of the 
Interior and his staff, but I think the views of the people in the field 
who are affected by the tremendous i increase, and particularly the 
opinion of the public authorities in the States affected by it, should 
have some weight as opposed to the theoretical approach of the See- 
retary of the Interior. 

Senator Anprerson. They have that right. A lot of us take differ- 
ent points of view, but sometimes, if the members were persuaded that 
the Secretary expressed himself, and they were familiar with his ex- 
pressions, I am not so sure they would hold so strongly to their own 
positions. However, this may or may not be the view of a majority of 
the people in the oil industry. 

Senator O’Manonry. We are very much obliged to you, Judge. 

(The following communication was subsequently received :) 

DENVER, CoLo., March 28, 1960. 
Hon. CLINTON P. ANDERSON, 
Senate Office Building, 
Washington, D.C. 

My Dear SENATOR: I enclose you a copy of a resolution by the Interstate Oil 
Compact Commission at its meeting in Billings, Mont., on February 21, 1959. 

I also enclose certified copy of report of the Public Lands Committee of the 
Interstate Oil Compact Commission to the commission at its Philadelphia, Pa., 
meeting on December 3-5, 1959, duly approved by the commission. 

I might say in addition that generally the compact commission acts by express- 
ing its approval, or disapproval or rejection, of a committee report. That is 
why the action at Philadelphia is in the form of a report. You will note that 
this report of December 3-5 was approved in business session on December 5, 
1959. The reports are generally read in open meeting, but are not approved 
until later when the business session convenes. I might add that the passage of 
the resolution and the approval of the report were by unanimous vote. 

I trust that you will give consideration to the action of the compact commission. 

I am writing our executive secretary to send you a certified copy of the resolu- 
tion, duly signed by him as such executive secretary. 

With best wishes, I am 


Sincerely, 
WARWICK M. DOWNING. 


43012—60—pt. 3—-——2 
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RESOLUTION 


Resolved by the Interstate Oil Compact Commission, That we oppose H.R. 3262 
and H.R. 3263, providing for an increase in the rentals on oil and gas leases on 
the public domain. This Nation is doing everything possible to protect itself 
against aggression, and perhaps captivity, by a foreign power. Everyone realizes 
that for this reason we must do everything possible to develop within continental 
United States an adequate supply of oil and gas. This is necessary, not only for 
use in case of war, but, perhaps of greater importance, it is necessary to prove 
to the world that America is strong and will remain strong, which, after all, is 
the best deterrent against aggression. For the above reasons, development work 
on our public lands is of the highest importance in our national defense. We 
should encourage development and not discourage it. One new oilfield is worth 
many times more to the local community and to the Nation than the increase 
in rentals proposed by these bills. It must be remembered that practically all 
of the benefit of any such increase, excepting the cost of administration by the 
Government, goes to the public-land States where the oil is produced, either 
directly or through the reclamation fund. There is no demand in the public-land 
States for the above increase, or any increase. 

I, Lawrence R. Alley, executive secretary of the Interstate Oil Compact Com- 
mission, do hereby certify that the above and foregoing is a true and correct 
copy of an original resolution unanimously adopted by the Executive Committee 
of the Interstate Oil Compact Commission at its meeting duly assembled in 
Billings, Mont., February 21, 1959. 

LAWRENCE R. ALLEY, 
Executive Secretary. 


Report oF Pusrtic LANDS COMMITTEE 


Warwick M. Downing, Chairman, from Colorado, Official Representative, 
Interstate Oil Compact Commission 


The only legislation affecting public lands enacted at the last session of 
Congress was S. 2181, by Senator O’Mahoney. This bill is one of the most im- 
portant that your committee has ever supported. The Secretary of the Interior 
had brought three so-called contests in the Bureau of Land Management (of 
which he is the boss) and sought to have declared void, oil and gas leases held 
by assignees who had bought leases in good faith and for an adequate considera- 
tion from previous lessees, who were guilty of any sort of fraud or were 
holding in excess of acreage limitations. Obviously, it would be impossible for 
any purchaser to protect himself because the only way he could ascertain the 
most numerous and the most serious frauds would be to inquire from the per- 
sons who committed them. In fact, there was no way at all that the innocent 
purchaser could protect himself against such frauds, and to await judicial 
determination of such contests would require delay beyond the life of most of the 
leases that might be questioned. 

Naturally, the bringing of these suits cast a cloud over the title to almost 
every lease on the public domain, and no lawyer would pass the title of an 
existing lessee of any of the public lands. The bill as passed protects from 
eancellation or forfeiture a leasehold estate acquired by a bona fide purchaser in 
good faith, in those cases in which somewhere in the chain of title such interest 
may have been subject ot cancellation or forfeiture for violations of the Mineral 
Leasing Act. It also provides, generally, compensatory time for leases involved 
in the contest proceedings before referred to. 

We desire to express our sincere thanks and appreciation to Senator Joseph 
C. O’Mahoney, the author of this bill, who from his sick bed directed the policies 
that brought about this legislation. We extend to the Senator our best wishes 
for recovery from his serious physical handicap, and our wish for him a speedy 
and complete recovery. We also desire at this time to declare that he has been 
our best friend in the battle for conservation and the policies of our commission. 
We are largely indebted to him for the relief provisions in the act of 1920, 
when he was secretary and chief advisor to Senator Kendrick. Under these 
provisions the smaller operators and the farmers on the public domain obtained 
the benefits to which they were entitled, and which were of incalculable value. 
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In 1935, as U.S. Senator and against the strong desires of Secretary Ickes, he 
obtained a prolongation of the lives of permits on the public domain, which was 
of extreme importance to many people and encouraged development on the public 
domain. In 1946, as U.S. Senator and against the bitter opposition of the 
Secretary of Interior, he obtained the one-eighth royalty, which has been re- 
sponsible for the resumption of great activity in oil and gas development in 
the public-land States. 

At the same time we also wish to extend our appreciation to the President of 
the United States; Secretary Seaton; the Congress; Senator Anderson of New 
Mexico, chairman of the Senate Subcommittee on Interior and Insular Affairs; 
Senator Gordon Allott, of Colorado; Congressman Wayne N. Aspinall, chair- 
man of the House Committee on Public Lands; and to Congressman Keith 
Thomson, of Wyoming, for their valuable aid to the passage of S. 2181. 

We further wish to report that there are many matters brewing and pending 
which will come up during the second session of the present Congress. Our 
previous reports state our position on all of the proposed legislative matters of 
which we have been advised. 

We wish to support the desire of the industry to abolish the distinction between 
leases and options on the public domain and to have acreage limitation the same 
as at present on both leases and options. There has also been much discussion 
among conservationists as to the strong desire of the Interior Department to 
increase the rentals on public-land leases. Our position is that State and private 
lands are leased for the purpose of profit, whereas public lands almost from 
the beginning have been utilized to encourage development and to build up and 
promote the growth and prosperity of the people. Notably, Congress has made 
grants to the railroads which built the great West, has donated such lands to 
homesteaders, to Carey Act enterprises, to those who developed our mining in- 
dustry, etc. We believe that the law providing for the one-eighth royalty is 
responsible for the great recent growth in oil production in the public-land 
States and for the greatly increased prosperity of those States. Certainly, 
the people of Colorado have benefited to an outstanding degree by oil develop- 
ment in that State, far greater than if the Government had exacted burden- 
some rentals. We feel that the small operator or the big company who goes 
upon the public domain (which has been combed over time and time again for 
possible oil structures) and who wishes at his own expense and own risk to 
develop a great oilfield, should be considered as one bestowing a favor on the 
Government, and should not be impeded by high rentals. Certainly the rentals 
during the first 5 years should not be increased. After 5 years, there would be 
justification for such an increase because the lessee has had full opportunity to 
complete a development program. However, it is felt that unless we agree to 
the demand of the Interior Department for increased rentals, that Department 
will oppose all the remedial provisions the industry needs. If such is the case, 
which we very much doubt, our committee would like the authority to join with 
others of like opinion in measures that would satisfy the Interior Department, 
and would not seriously harm our desire for continuous encouragement to de- 
velopment. We do have great confidence in Secretary Seaton, and believe 
that by adherence to the compact’s basic principle of men of good will sitting 
down together and talking it over should decide all controversies on a fair basis. 
It is notable that although the revenue to the public-land States might be some- 
what greater if rentals were increased, there has not been a single public demand 
for any such increase. It must be remembered that 90 percent of the benefit 
of any such increase in rentals, either directly or through the Reclamation 
Service, would go to the -public-land States. The people of the public-land 
States as represented by our Commission oppose such increase. The next session 
of Congress will be fruitful for the development of our public domain for oil and 
gas. 


Senator O’Manoney. We will place in the record at this point a 
letter dated March 22, 1960, from the Secretary of the Department 
of the Interior to Senator Murray. This letter contains the Depart- 
ment’s views concerning S. 2983. I will state that this letter was de- 
livered to the committee only a few moments ago, and none of the 
members nor the staff has had nang to study it. 

I cannot but wish that it had been available to us earlier. 
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(The Interior Department report is as follows:) 


U.S. DEPARTMENT OF THE INTERIOR, 
Washington, D.C., March 22, 1960. 
Hon. JAMES E. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
U.S. Senate, Washington, D.C. 

Dear SENATOR MurRAy: This is in reply to your request for the views of this 

aa tuaeeer on S. 2983, a bill “To amend the Mineral Leasing Act of February 
5, 1920.” 

We recommend that S. 2983 be enacted, if amended as suggested below. 

S. 2983 would amend sections 17, 17(a), and 27 of the Mineral Leasing Act of 
February 25, 1920, as amended (30 U.S8.C., secs. 226, 226(d), and 184) extensively. 
S. 2181 as introduced in the first session was along the same general lines as 
S. 2983. The Department reported on S. 2181 and gave extensive testimony on 
the bill. However, due to the pressing need for relief legislation protecting the 
rights of bona fide purchasers, S. 2181 was enacted in a modified form. S. 2983 
is an amended version of the original S. 2181. Some of the amendments to 
S. 2181 recommended by this Department have been included in S. 2983, but some 
of the most necessary amendments have been omitted. Consequently, while we 
favor the enactment of S. 2983, it is essential that it be amended in several re- 
spects. The Interior and Insular Affairs Committee of the House of Representa- 
tives has recently had under consideration H.R. 10455, a bill “To amend the 
Mineral Leasing Act of February 25, 1920”, which is a clean bill in succession to 
H.R. 7787 and H.R. 8086, companion measures to S. 2181 as introduced. On 
February 24, 1960, we recommend that H.R. 10455 be enacted, if amended in 
three respects. H.R. 10455 was reported by the House committee on March 16, 
1960, with several amendments, not including, however, two of those recom- 
mended by us. In other respects we find the reported version of H.R. 10455 
completely satisfactory and lacking the defects which we find in §S. 2983. 

Probably the most serious defect in S. 2983 is that it fails to provide for the 
repeal of the existing waiver of the second and third years’ rentals and for 
the increase in the minimum annual rental to 50 cents per acre. We have on 
Several occasions stated our position, and we remain as convinced as ever that 
the first step in any revision of the Mineral Leasing Act should be a repeal of this 
waiver provision. The Department submitted proposed legislation to repeal 
the waiver provision and to increase the minimum annual rental to 50 cents; 
that legislation has been introduced by Senator Anderson as S. 2389, a bill ‘‘To 
amend section 17 of the Mineral Leasing Act of February 25, 1920 (41 Stat. 487, 
443), as amended (30 U.S.C. 226)”. H.R. 10455 as it has been reported by the 
House Committee on Interior and Insular Affairs would similarly repeal the 
waiver and increase the rentals. This would be a most salutary revision and 
is essential in any major substantive amendment of the Mineral Leasing Act. 
We recommend, accordingly, that the figure “25” at page 3, line 24, of S. 2983 
be replaced by the figure “50”, and that the proviso at page 4, lines 3 through 7, 
be deleted in its entirety. 

Yhe provision in the bill relating to the term of oil and gas leases also requires 
amendment. We endorse the proposal that the initial term of oil and gas leases 
be increased to 10 years and for so long thereafter as oil or gas is produced in 
paying quantities insofar as noncompetitive oil and gas leases only are concerned ; 
competitive leases should continue to be for a primary term of 5 years. There- 
fore, we recommend that the word “leases” at page 2, line 19, be replaced by the 
words “Competitive leases issued under this section shall be for a primary term 
of 5 years and shall continue so long thereafter as oil or gas is produced in 
paying quantities, and noncompetitive leases.”” Our recommendation on this 
point has been adopted by the House committee in H.R. 10455. 

We are in agreement with the bill in removing the existing distinction between 
acreage under lease and acreage under option. S. 2983 would permit the holding 
under lease and option of 246,080 acres in any State except Alaska. A special 
limitation of 200,000 acr: 4 is placed on acreage under option. To this last pro- 
vision we do not object, ‘hough we see no necessity for it. S. 2983 in deleting 
the distinction between lease and option acreage would permit the holding of 
300,000 acres in Alaska. Other bills introduced in this Congress have provided 
for substantial increases in the acreage limitation in Alaska. H.R. 10455, as 
reported by the House committee, would divide Alaska into a northern leasing 
district and a southern leasing district, with the boundary between them drawn 
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‘along the Tanana River from the Canadian border to its confluence with the 


Yukon River and thence down the Yukon to the sea; in each district 300,000 
acres could be held. During the first session of the 86th Congress H.R. 6940, a 
pill “To amend the Mineral Leasing Act of 1920 in order to increase certain 
acreage limitations with respect to the State of Alaska,” was passed, but the 
President withheld his approval. H.R. 6940 would have increased the acreage 
limitation in Alaska to 600,000 acres without any restriction as to areas within 
the State. The Department was opposed to H.R. 6940 and recommended that 
instead Alaska be divided into two leasing districts similar to those provided 
in H.R. 10455. However, the boundary which we recommended be drawn between 
the two districts lay along the crest of the Brooks Range and was thus some 
distance to the north of the boundary proposed in H.R. 10455. We particularly 
recommended the division of Alaska because we thought that a general increase 
in the acreage limitation in Alaska would prove a deterrent to development 
of oil and gas resources rather than an encouragement. Our past experience 
in administering the Mineral Leasing Act has shown that the mere increase 
of an acreage limitation does not lead to faster prospecting or increased develop- 
ment of an oil resources area since nothing in the terms of the lease compels 
development; a lease may simply be held for speculative future uses rather 
than for immediate development. As a general rule all oil and gas development 
activity in Alaska so far has come from operating, drilling, and development con- 
tracts and cooperative or unit plans of development. These plans and contracts 
require development. On July 1, 1959, almost 414 million acres in Alaska were 
either under active development contracts or under contracts awaiting approval, 
while 800,000 acres were included in either approved unit plans or plans awaiting 


approval. The sources of oil production in Alaska at this time are two wells on 


Federal lands included in the Swanson River unit plan on the Kenai Peninsula. 
These contracts and plans, in the present Alaska situation, are the key to develop- 
ment of oil and gas in this difficult terrain because they contain specific devel- 
opment requirements. Although the purpose behind the development contract 
and the unit plan is conservation, we recognize that one of the factors inducing 
a party to undertake the obligations imposed by such a contract or plan is 
that acreage thereunder is not chargeable under the acreage limitation. Any 
general increase in the acreage limitation would materially weaken the strength 
of this inducement. We do not believe legislation should be enacted now which 
would have an unfavorable effect upon these contracts and plans. The immediate 
future development of Alaska’s oil and gas resources lies in the widespread use 
of these contracts and plans, not in the mere increase of permissible holdings. 

At the same time, we have recognized that, since many parties have used up 
their acreage allowance in southern Alaska, they are, therefore, barred from 
any leasing activity in the northern area along the Arctic Ocean. For that reason 
we recommended, in our report on H.R. 6940, that an increase in the Alaska 
limitation (other than that obtained by the elimination of the distinction between 
lease and option acreage) be applied to that area alone rather than to the 
southern area, large portions of which were already under lease. The new 
proposal in H.R. 10455 is, consequently, a distinct improvement over H.R. 6940 
and consistent with the general principles of our recommendation, for there 
would be no general increase applicable to the entire State. The development 
contracts and unit plans which have proved so beneficial are found in the 
proposed southern leasing district. Therefore, the granting of additional acreage 
in northern Alaska would not detract from those contracts and plans. Never- 
theless, we believe that the line is now being drawn too far to the south, if there 
are to be excluded areas already subject to activity requiring or looking to 
early discovery and development operations. The area between the Tanana 
and Yukon Rivers should properly be assigned to the southern leasing district 
and the Yukon River should throughout serve as the boundary between the two 
leasing districts. We, accordingly, recommend that S. 2983 be amended by the 
deletion of all after “Alaska” at page 8, line 4, down to the end of line 5, and 
the substitution therefor of the following: “where the limit shall be 300,000 
acres in the northern leasing district and 300,000 acres in the southern leasing 
district, and the boundary between said two districts shall be the left limit 
of the Yukon River from the border between the United States and Canada to its 
principal southern mouth.” 

S. 2983 provides that the Secretary of the Interior may cancel or forfeit a 
lease or other interest in lands in an administrative proceeding except where 
the violation is alleged in the acquisition or holding of a lease or interest in lands 
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producing oil and gas or known’ to contain valuable deposits of oil and gas. 
Where the lease or interest involved is in such lands, cancellation or forfeiture 
ean only be obtained through proceedings in the U.S. district court. S. 2982 
also provides that where the Secretary has reason to believe that fraud has 
been committed in the acquisition or holding of any interest in an oil and gas 
lease, he may instead request the Attorney General to institute appropriate 
proceedings. Judicial proceedings would differ in effect from administrative 
proceedings in that the court in cases of fraud could declare the guilty party 
thereafter either permanently or for a lesser period ineligible to acquire any 
interest under the Mineral Leasing Act. These provisions in S. 2983 require 
amendment. Where fraud or any other irregularity is alleged in the acquisition 
of a lease, the Secretary should have authority to cancel it following an admin- 
istrative determination. He should have this authority whether producing 
acreage is involved or not. This is the existing law and we believe it essential 
that the Secretary retain this right to cancel leases improperly issued. There- 
fore, we recommend that at page 11, line 4, the words “‘acquisition or’ be deleted. 

The justification for our interpretation of the existing law was explained in 
testimony before your committee on §. 2181. Any other rule would result 
in changing as to the mineral laws the fundamental doctrine that has always 
obtained with respect to the Department’s administration of the public lands 
The cases cited in our testimony clearly demonstrate that the Congress has 
always heretofore acted upon the premise that the Secretary of the Llnterior 
could not adequately protect the interests of the United States in its vast public 
domain unless he had full and complete authority to determine what claims 
were valid and to strike down invalid and fraudulent claims. When the Secre- 
tary finds upon competent evidence that one has through the use of fraud and 
artifice obtained a property right in the public lands or minerals, the value 
of the property should not be used as a guide in determining whether he can 
cancel the right or ask the courts to do so. The greater the value of the property 
the more heinous the fraud and the more desirable it is that the claim be promptly 
extinguished. In view of the extremely large acreages that could lawfully be 
leased under this bill, the detection and proof of a fraud designed to permit 
the holding of even more acreage is tedious and time-consuming. Once an 
investigation is complete, an administrative proceeding can be begun. If, how- 
ever, it is necessary to go to court, the voluminous details must be reviewei 
by the Attorney General who must decide for himself whether suit should be 
brought. If he decides in the affirmative, he transmits the record to a U.S. 
attorney to whom it is new and again there is delay while the record is re- 
viewed. When complaint is filed, it must usually await its turn on an over- 
crowded docket. Meanwhile the perpetrator of the fraud can continue to reap 
the benefit of this wrongful act. We may, or may not, thereafter be able tu 
recover from him the value of the minerals removed and sold. On the other 
hand where there is an administrative determination, the lessee may still 
have recourse to the courts if he feels that the Secretary’s decision is wrong. 

While we did not recommend that courts be authorized, in addition to imposing 
other penalities provided by law, to prohib:t guilty parties from the future 
acquisition of any interest under the Mineral Leasing Act, we have nevertheless 
recognized that some penalty provisions are necessary and desirable. Conse- 
quently, we interpose no objection to this provision. 

The act of September 21, 1959 (Public Law 86-294: 73 Stat. 571), amended 
section 27 to protect the rights of bona fide purchasers of leases and other inter- 
ests under the Mineral Leasing Act. S. 2983 would amend these recently amended 
provisions in a number of respects; we recommend that the present provisions 
be substantially retained. Under the 1959 act a party charged with a violation 
may file a waiver of his rights under a lease to drill or to execute an assignment. 
and, if subsequently found not to be in violation, may have his interest extended 
for a period of time equal to the time between the execution of the waiver and 
the final decision by the Secretary. We have interpreted this as meaning that an 
extension would be granted only to a party who continued to maintain his lease 
in good standing by the payment of rent while the waiver was in effect. S. 2953 
on the other hand would provide that rental payments and the running of time 
against the term of the lease would be suspended as of the first day of the month 
following the filing of the waiver. The party charged with the violation would 
execute a bond satisfactory to the Secretary to insure rental payments for any 
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extended term. We believe that the present law is desirable and workable. 
The posting of a bond would impose a heavy burden on the lessee and a heavy 
administrative burden on the Department. While the bond would assure the 
United States of eventually receiving the rental payments for an extension, we 
believe that the United States should continue to receive rental payments for the 
full length of the lease term even though the lease is the subject of proceedings 
looking to cancellation. The leased deposits are tied up for that period, and 
cannot be leased to any other party until the actual cancellation of the lease. 

We also believe that the provision that a party, maintaining that he is a bona 
fide purchaser, shall have the right to be dismissed upon a sworn statement and 
such other written proof as the Department may require is undesirable. The 
Secretary should not be limited in this way. He should be authorized to hold 
hearings and to take oral testimony in determining whether a party is a bona 
fide purchaser, whenever he deems such procedure desirable. 

The House committee in reporting H.R. 10455 has retained substantially the 
existing language relating to bona fide purchasers. We recommend that your 
committee do the same in considering 8S. 2983. 

It is our assumption that, when it is stated that an option will not be valid 
unless it has been filed, the intention is that the Department would be authorized 
to disapprove an assignment based upon an option not filed in accordance with 
the provisions of 8S. 2983. 

S. 2983 would provide that whenever less than the whole interest in a lease is 
canceled or forfeited to the Government, the partial interests so canceled or for- 
feited shall be sold to the highest responsible qualified bidder by competitive 
bidding under general regulations. This is a desirable provision, but there may 
be some situations where competitive bidding would not be appropriate, e.g., 
where no competitive interest is shown. In those circumstances the Secretary 
should have discretionary authority to dispose of the canceled or forfeited 
interests by other methods. Similarly there may be cases where an underlying 
lease or other interest is canceled or forfeited and there are valid interests 
dependent upon it which ought not to be canceled or forfeited or subjected to 
compulsory disposition. In those cases the Secretary should have authority to 
dispose of the underlying interest by competitive bidding or such other methods 
as he may deem desirable. Accordingly, we recommend the deletion of the. whole 
sentence beginning at page 13, line 14, and the substitution therefor of the 
following: 

“If, in any such proceeding, an underlying lease, interest, option, or permit 
is canceled or forfeited to the Government and there are valid interests therein 
or valid options to acquire the lease or an interest therein which are not subject 
to cancellation, forfeiture, or compulsory disposition, the underlying lease, inter- 
est, option, or permit shall be sold by the Secretary to the highest responsible 
qualified bidder by competitive bidding under general regulations subject to all 
outstanding valid interests therein and valid options pertaining thereto. Like- 
wise, if, in any such proceeding, less than the whole interest in a lease, interest, 
option, or permit is canceled or forfeited to the Government, the partial interests 
so canceled or forfeited shall be sold by the Secretary to the highest responsible 
qualified bidder by competitive bidding under general regulations. If competi- 
tive bidding fails to produce a satisfactory offer, the Secretary may, in either 
of these cases, sell the interest in question by such other method as he deems 
appropriate on terms not less favorable to the Government than those of the 
best competitive bid received.” 

A similar provision is included in H.R. 10455 as reported by the House com- 
mittee. 

S. 2983 differs from earlier legislation in that it would add a new subsection 
to section 17(a). This new subsection would provide that a bona fide locator 
or assignee of a mining claim, now valid, covering petroleum sand deposits or 
similar deposits, often called tar sands, might apply for a lease on such lands 
and the Secretary would be authorized to execute leases upon deposits of that 
type under the same provisions and on the same terms as those applicable 
to oil and gas leases. The one exception would be that the royalty would be 
at a maximum of 5 percent, whereas the minimum royalty on oil and gas 
leases is now 12% percent. Without commenting on the merits of this new 
provision, we object to its inclusion in a general amendment of the Mineral 
Leasing Act, since it is essentially a relief measure. We understand that there 
are certain old placer mining locations embracing petroleum sand deposits 





‘256 MINERAL LEASING ACT AMENDMENTS 


in Utah and that, because of some doubt as to whether patents could be ob- 
tained under the placer mining laws, the proposed purchasers of the claims 
‘would prefer to have a preference right to leases issued by the United States, 
Since this provision is essentially a relief measure relating to a rather limited 
number of mining locations, we believe that it would be more appropriate to 
take care of it through a private relief bill than through a general amendment 
of the Mineral Leasing Act. However, we doubt that this particular provision 
‘would prove helpful to the holders of the mining locations since it would protect 
‘only locations which are now valid. If the locations are now valid, no legis- 
lation is needed to protect them, and the holders of the locations would derive 
no benefits from leases. If, however, they are not valid, the new proposal would 
not be applicable. 

Section 5 of S. 2983 would authorize the holder of an existing noncompetitive 
lease issued under the Mineral Leasing Act and maintained in good standing 
to exchange it for a new lease under the Mineral Leasing Act as it would be 
‘amended by S. 2983. This exchange could only be made where the land had not 
been withdrawn from oil and gas leasing and was not on the known geologic 
structure of a producing oil or gas field. The term of the exchange lease when 
added to the term of the base lease would not exceed 10 years unless extended 
by actual production. We would prefer a more explicit statement of the rights 
of holders of existing noncompetitive oil and gas leases. We believe that the 
text of section 4 of H.R. 10455 as reported by the House committee might be 
appropriately substituted for section 5 of S. 2983. 

Sincerely yours, 
Rocer Ernst, Assistant Secretary of the Interior. 


Senator O’Manonery. Mr. Abbott, are you ready to proceed ? 

Mr. Asgort. Yes, sir. 

Senator O’Manonry. May I beg your pardon for leaving the room 
at this point, but I must have my picture taken, as I explained at the 
opening, with Lyndon Johnson and other Georgetown Law School 
alumni now in the Senate. 


Mr. Assorrt. It is all right if we discuss lease rentals, in your 
absence, with Senator Anderson ? 
Senator O’Manoney. Certainly. Senator Anderson will preside. 


STATEMENT OF GEORGE W. ABBOTT, SOLICITOR, DEPARTMENT OF 
THE INTERIOR; ACCOMPANIED BY MAX CAPLAN, MINERALS 
OFFICER, BUREAU OF LAND MANAGEMENT, AND FREDERICK 
FERGUSON OF THE SOLICITOR’S OFFICE 


Mr. Azsorr. Mr. Chairman and members of the committee, I ap- 
pear here this morning as the spokesman for the Department of the 
Interior to present to the committee our views on the pending bill, 
S. 2983. 

I want to say at the outset that since my appearance and my asso- 
ciates’ appearance here last year, we have enjoyed a good deal of 
assistance and cooperation from the members of this committee and 
the House counterpart, from the lawyers on the staffs of both com- 
mittees, and particularly from spokesmen for members of the oil 
industry associations. The association spokesmen of the Rocky 
Mountain Oil & Gas Association, Mid-Continent Oil & Gas Associa- 
tion, Western Oil & Gas, the New Mexico Oil & Gas Association, 
North Dakota Oil & Gas Association, the Indepndent Petroleum 
Association of America, and the Petroleum Institute, as well as 
the Interstate Oil Compact Commission, have all been very generous 
in giving their time and comments regarding this legislation. 
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I would like, Mr. Chairman, since I have no formally prepared 
statement simply to highlight the report that we filed with the 
committee this morning. 

The pending bill, as members know, would ostensibly amend sec- 
tions it 17(a), and 27 of the Mineral Leasing Act of February 25, 
1920. S. 2181, introduced in the first session, was along the same 
general lines as S. 2983. The Department reported on S. 2181 and 
gave extensive testimony on the bill, as did industry representatives. 

I think the members are familiar with the history of S. 2181, and 
so it is that we find S. 2983 as the amended version of the base bill 
considered last year. 

Some of the amendments to S. 2181 recommended by this depart- 
ment have been included in the pending bill, but some of the most 
desirable amendments, in our view, have been omitted. Consequently, 
while we favor the enactment of S. 2983, we believe that it is essential 
that it be amended in several respects. 

The House Interior and Insular Affairs Committee reported and, 
I believe, last week passed—or early this week—H.R. 10455, which is 
a clean bill successor to the House companion measures of S. 2181 as 
introduced. 

On February 24, 1960, we recommended that H.R. 10455 be enacted 
if amended in three respects. As reported by the House committee 
on March 16, and as passed by the House, it contained several of our 
amendments but not including two which we had recommended. In 
other respects we find the reported version of H.R. 10455 completely 
at and lacking the defects which we find in S. 2983 as it is 

ending. 
" Senator Anderson has already quoted the statement or comment 
regarding minimum rentals and the waiver of second- and third-year 
rentals, but I would like to read the complete comments on that point. 

We believe that probably the most serious defect in S, 2983 is that 
it fails to provide for the repeal of the existing waiver of the second- 
and third-year rentals and for the increase in the minimum rental to 
50 cents per acre. 

We have on several occasions stated our position and remain as 
convinced as ever that the first step of the Minerals Leasing Act should 
be a repeal of this waiver provision. 

The Department submitted proposed legislation to repeal the waiver 
provision and to increase the minimum annual rental to 50 cents. 
That legislation has been introduced by Senator Anderson as 8. 2389. 

H.R. 10455, as passed by the House, would repeal the waiver pro- 
vision and increase the minimum rentals. This we believe would be 
a most salutary revision, and again we believe it is essential in any 
major substantive amendment of the Mineral Leasing Act. 

We have set out in our report the amendments to S. 2983 which 
would accomplish the desirable changes. 

As we reminded the committee last year, and as has been pointed 
out this morning by the witness who preceded me, regulations in force 
at this time require the payment of 50 cents per acre for the first year 
and the sixth and each succeeding year of a lease. Second- and third- 
year rentals are waived by law, and the rentals for the fourth and 
fifth years are each 25 cents per acre. 
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The present provision for annual rental payments came about 
through a 1935 amendment to the act, at which time, or shortly there- 
after, the 25-cent minimum for successive years was established as 
was the 50-cent base that we still find for the first year. 

Senator Anperson. Would you have the Department supply how 
much reduction there was in royalties at that time. My information, 
which may be faulty, is that the average royalty was about 13.1 per- 
cent and that the flat royalty became 1214 percent. But I would be 
interested in knowing if you could supply us that figure, now or 
subsequently, how much oil of all the oil produced and produced at 
various rates, what was the average royalty volumewise which the 
Government received. Was it about 13 percent or was it below that? 

A third of it nearly was being produced at 5 percent, and it would 
seem strange if the average was much above that. 

Mr. Asgotr. We have representatives of the Conservation Division 
of the Geological Survey here, and I believe your statement is correct, 
that roughly 13.1 percent applied in the 1940’s. And you will recall 
that the 1920 act at that time, of course, involved permits lands with 
a royalty of 5 percent and a preference right to a lease for the re- 
mainder at 1214 percent to 3314 percent. 

In doing away with the permit system, provision was made in non- 
competitive leases for a step-scale royalty from 1214 percent to 32 
percent. I am informed that the 11.68 was the average in 1936, 10.64 
in 1940, and 11.71 in 1946, in the wake of that 1935 amendment and 
during the 1940’s and prior to the 1946 amendment which fixed the 
royalty at 1214 percent. 

Senator Anperson. I asked that question because the statement by 
Judge Downing was that this marvelous increase in prosperity was 
due to this sweeping reduction in rates, and if it came down from 13 to 
1214, I just wonder if that produced the extra half-billion barrel re- 
serve of New Mexico and the 2 billion reserve in the rest of these 
Western States. 

It would seem to me that it is not such a substantial reduction that 
it would have inspired the oil industry that much. There might have 
been other factors connected with it. 

Mr. Azszorr. We would be happy to supply that information when 
the figures have been checked out. 

I believe Geological Survey has the figures firmed up through 1957, 
which would precede the period fixing the 1214 percent. 

Senator Anperson. I would like to know how much oil in 1946 was 
produced on these Government leases, how much the total royalty was, 
and therefore what the average percentage royalty is. 

Mr. Assorr. We can supply that for the record. 

(The information referred to follows :) 

Subsequently, Mr. Abbott advised that the gross oil production from public 
lands in 1946 was 62,064,045 barrels of which 22,022,555 barrels were produced 
from leases having a royalty rate of 5 percent. The gross royalty barrels 
totaled 7,269,000 for which $8,998,268 was paid to the United States. The average 


royalty rate for all publie land oil produced in 1946 was 11.71 percent and the 
average price was $1.24 per barrel. : 
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U.S. DEPARTMENT OF THE INTERIOR, 
GEOLOGICAL SURVEY, 
Washington, D.C., March 24, 1960. 
Memorandum to: The Solicitor. 
From: Chief, Conservation Division. 
Subject : Senate subcommittee hearings on 8S. 2983. 


During the hearings on S. 2983 before the Public Lands Subcommittee on 
March 23, 1960, Senator Anderson requested information on the average royalty 
rate paid to the United States for oil production from various types of public 
land leases issued under the Mineral Leasing Act of February 25, 1920. He was 
especially interested in the amount of production from 5 percent leases, especially 
for the period between the two amendments to the Leasing Act approved August 
21, 19385 (eliminating permits), and August 8, 1946. 

Table 1, attached, shows the pertinent information on gross production, 5 per- 
cent lease production, percentages, and average per barrel price each year for all 
royalty oil paid to the United States. The average price per barrel was affected 
by black oil prices and prices posted for several Rocky Mountain States below 
the midcontinent posted prices. 

The tabulation for the period 1920-44 is reproduced from information avail- 
able in the Survey files. It supplies general information that may be of use to 
the committee members. 

H. J. DUNCAN, 
Chief, Conservation Division. 


TABLE I.—Public land statistics, 1920-58 
Tabulation of gross oil production from public land showing gross barrels from 


5 percent leases, its percentage to gross production, the average rate of royalty 
all production and the average price per barrel 





| | Average 
| Oil production | 5 percent Percent royalty Average 
(barrels) barrels 5 percent percent, | price per 

to total | all public | — barrel 
land 


1920 to 1925 | 133, 832, 549 | 10, 190, 670 
1926 to 1930 | 12", 929, 574 27, 10°, 104 
SOT IMU ck cs ee 132, 645, 578 | 47, 246, 784 
35, 385, 310 | 15, 123, 693 | 
40, 843, 0F9 | 17, 410, 449 | 11.15 | 
39, 437, 232 19, 887, 702 3 | 11.07 | 
38, 476, 037 17, 546, 175 | FAO | 10. 74 
40, 793, 404 | 17, 935, 172 3.97 | 10. 64 
46, 339, 981 | 18, 518, 803 39. 10.03 | 
45, 255, 057 19, 138, 221 | a 10. 25 
52, 939, 686 | 22, 625, 900 | ; 10. 57 | 
54, 439, 008 22, 826, 860 : 10. 72 
57, 835, 481 22, 292, 580 | 38. 5 10. 92 
62, 064, 045 | 22, 022, 555 35. 48 11.71 
70, 363, 023 22, 868, 696 | 32.: 11. 89 
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976, 579,024 | 322, 739, 364 | 33.05 | 12. 25 











77, £96, 008 | 11. 93 

74, 437, 422 | 11. 88 
83, 619, 663 | 11. 88 
92, 361, 890 | 12. 16 
93, 972, 239 | 12. 24 
104, 941, 345 |_ 12. 37 
110, °95, 718 12. 51 
117, 652, 841 | | 12. 54 
127, 401, 342 | 12. 93 
135, 210, 667 | ; 12. 88 
136, 892, 966 | 12. 80 
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Total, 1920 to 1958 | 2,131, 261, 125 | 12. 36 
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1 The percent of royalty barrels to the United States out of gross production was 17.72 in 1921, 18.20 in 1922, 
19.22 in 1923, and 19.91 (the maximum) in 1924. s : 
a 2 Separation of production for various types of leases ceased because of complexity and increasing pro- 
uction. 
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Accumulated production, royalty quantity, and royalty value, public lands, 
calendar years 1920-44 


Calendar years Production Royalty Royalty value 
quantity 


OIL Barrels Barrels 
Ratchet elle aie ASM 2 heart Sisal hs meoheuitog 133, 832, 549 24, 216, 268 $37, 043, 787. 
1926 to 1930 . 125, 929, 574 16, 114, 388 21, 929, 276. 
1931 to 1935 132, 645, 578 15, 103, 155 14, 015, 581. 
; 194, 933, 044 21, 567, 379 23, 473, 529. 
46, 339, 981 4, 648, 339 4, 772, 918. 
45, 255, 057 4, 632, 975 4, 794, 886. 
52, 939, 686 5, 593, 540 5, 938, 414. 
54, 439, 008 5, 837, 274 6, 292, 158. ; 
786, 316, 477 97, 713, 318 118, 260, 549. 
MCF MCF 
1920 to 1925 69, 438, 601 8, 180, 320 449, 126. 
ew A Been taconite dl : e SGac sake beens 128, 342, 693 11, 423, 122 618, 239. £ 
ce a ; 296, 055, 399 30, 249, 313 1, 835, 367. 
ED as ccm nntawnd «comets * 401, 591, 087 41, 963, 458 3, 431, 040. 69 
e “5 86, 972, 267 8, 697, 731 560, 846. 
90, 693, 074 9, 130, 876 562, 919. 2 
87, 504, 160 8, 817, 396 557, 270. 
92, 239, 786 9, 297, 309 613, 163. 





1, 252, 837, 067 127, 759, 625 8, 627, 974. 3: 


Gallons Gallons 

1920 to 1925 Pacartee el 81, 244, 994 2, 721, 804 322, 766. 24 
I Roa cite Saihavncnwaebhampea may etea ‘ bine baled 308, 318, 671 9, 088, 157 744, 161. 25 
1931 to 1935 gc tl Jah 470, 472, 710 21, 101, 876 1, 056, 091. 1! 
288, 519, 097 12, 679, 192 566, 495. 75 

60, 652, 680 2, 449, 194 92, 536. 51 

82, 494, 545 3, 417, 625 133, 001. 81 

elcid ae ade 86, 606, 070 3, 503, 101 136, 563. 91 

SN cate aa ahd ah eee ec ais ee ental okimmin ss bee 85, 085, 850 3, 576, 837 143, 751. 74 


nal POON 00 TON4 ooo oot 5 2 2c. -| 1,463, 394, 617 58, 537, 786 3, 195, 368, 45 
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268 MINERAL LEASING ACT AMENDMENTS 


Mr. Apporr. I referred to the 1935 act minimum rental provision, 
and, as members know, the 1940 amendment operated to waive re- 
quirements with respect to rentals for the second and third year. 
When the waiver of rentals was established in 1940, it was thought 
that a liberalization of the present law would encourage exploration 
and development on the public domain. The Department has taken 
the position, and I suspect that many segments of the industry agree 
with it, that, while the reasoning applied in 1940 may then have 
been valid, it is not believed that it is valid today. Indeed, the De- 
partment believes that the waiver of second- and third-year rentals 
and the maintenance of generally low rentals on Federal lands have 
led to extensive speculation in the sale of oil and gas leases, and have, 
thus, actually served as a deterrent to drilling operations. 

We do know that the rentals charged, particularly when the second- 
and third-year waiver is taken into consideration, are out of line with 
the rentals charged on non-Federal lands, whether privately owned 
or owned by the States. 

It is evident that the Federal Government is charging in 1960 the 
same rental rates that were put into effect shortly after the 1935 
amendment. At the same time, rentals on comparable non-Federal 
lands have increased substantially. Exploration and drilling costs 
have increased very substantially. The demand and market for petro- 
leum products has seen, of course, a considerable expansion, and the 
prices charged for those products have constantly increased. 

Senator Anperson. At that point could you tell me the price of 
crude oil in 1940. 

Mr. Assorr. I do not know. 

Mr. Duncan, what was the price of crude in 1940? 

Senator Anperson. Let the record show Mr. Harold Duncan, of the 
U.S. Geological Service. 

Can the figure be supplied now or later ? 

Mr. Asporr. I am afraid it would have to come out of the hat. We 
had better supply it. 

(The information referred to is supplied in the foregoing tables 
submitted by the Solicitor.) 

Mr. Assorr. What is the present price in the Mid-Continent field. 

Mr. Duncan (Harold Duncan, Chief, Conservation Division, U.S. 
Geological Survey). We generally compute on the average of $3, 
but it runs according to gravity and area. I would say somewhere 
between $2.75 and $3. 

Senator Anprerson. It is at least two or three times the price it was 
in 1940. 

Mr. Duncan. That would be approximately correct. 

Mr. Apssorr. Do you mean the average price was much lower in 
1940 than today? 

Mr. Duncan. I think it would be much lower in 1940, but the 
price on the black oil produced from public lands, 1935-45, average 
about 50 cents. 

Senator Anperson. Are we not dealing with that ? 

Mr. Duncan. Not necessarily, but black oil prices greatly reduced 
the average price and average royalty rate paid to the United States. 

Senator Anperson. Is this not the bill on Government leasing? 


Mr. Duncan. Yes. 
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Senator Anperson. Then why can we not answer it on the basis 
of Government leasing? 

Mr. Duncan. We can give you the average per barrel that we 
received each year since the beginning for public land oil. 

Senator ANpERsonN. Would you supply us with the figure at the 
time the price was changed ? 

(The information referred to follows:) 

Information subsequently supplied by USGS shows an average price per 
barrel of crude oil at the well for all production in the United States to be 
$1.02 in 1940. Production from the public domain averaged $1 per barrel 
in 1940. 

Mr. Downtne. You will find that in 1938, 1941, 1942, and 1943 and 
maybe early 1944 the oil industry in the public-land States was about 
as dead as it could be, and the production was light. Black oil was 
selling at 50 cents where now it is something over $2. 

You will also notice, commencing about 1944 or 1945, in anticipa- 
tion largely of the 1946 act afterward by its passage, there has been a 
marvelous, marvelous increase by lowering that price to stimulate 
industry in those States and the production of oil. 

Mr. Assorr. We can supply the figures requested, Senator. 

With respect to the proposed changes, that is repeal of the second- 
and third-year waiver and adjustments upward of the statutory 
minimum rentals, we believe, in addition to the stimulus to actual de- 
velopment activity, which we think would flow from that, that there 
is no sound reason for denying the United States rental income on a 
scale more closely related to that received by States and private per- 
sons than now is the case. Nor do we believe that the public-land 
States, their counties, that receive 3714 percent of the income from 
Federal oil and gas lands should be denied their more realistic share 
of the rentals and, in turn, that the amounts paid into the reclamation 
fund should continue to be depressed under what they might be. 

We are aware, of course, as are members of this committee, that 
there have been very substantial leasing activities in the wake of 
adjustment upward of the acreage limitations. I think Judge 
Downing is undoubtedly correct that the situation in 1940, with re- 
laxed rental requirements, stimulated a good deal of leasing at that 
time. Sothe industry was in pretty bad shape. 

But we look at a State—and this has been pointed out before— 
such as Wyoming. There, as I recall the figures, something in the 
neighborhood of 26 out of every 29 public land acres are presently 
under lease. The activity in the States of Utah, Colorado, and New 
Mexico since the 1946 amendments, and then again in the wake of 
the 1954 amendments respecting acreage limitations climbed very 
substantially. 

It would appear—and I will come in a moment to the acreage 
limitation position we take—that, by eliminating the distinction be- 
tween leases and options and, thus permitting direct holdings to the 
extent of 246,080 acres in each State, there will be additional 
substantial lease activity as distinguished from option activity. 

Senator Atxorr. I wonder if the Department could supply us with 
some of the rentals now being charged by States in the leasing of 
public lands. 
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Mr. Assorrt. I think we can do that, Senator Allott. 

And I carefully pointed out that we were talking in terms of com- 
parable lands. From discussions with the Geological Survey peo- 
ple and those in the Bureau of Land Management in a number of 
areas, we have some idea of rentals for comparable private lands. 
We do have State lands in a number of areas, and I think we can 
develop some figures with respect to those acreages. 

Such figures are not immediately available, however. 

(The information referred to was subsequently supplied as follows :) 


U.S. DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C, April 21, 1960, 
Hon. JAMES E. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
U.S. Senate, Washington, D.C. 


DeEAR SENATOR Murray: At the hearings held by the Subcommittee on Public 
Lands on March 23, 24, and 25, 1960, on S. 2983, a bill to amend the Mineral 
Leasing Act of February 25, 1920, Senator Allott asked Mr. George Abbott, the 
Solicitor of the Department, if he could supply the subcommittee with some of 
the rentals now being charged by the States in the leasing of oil and gas on 
State lands. 

The Geological Survey has in response prepared the enclosed list setting forth 
briefly the rentals charged by the various States. 

Sincerely yours, 


Rocer Ernst, 
Assistant Secretary of the Interior. 


LEASE RENTALS, STATE LANDS 


Alabama.—Annual rental in the amount of rental bid. All lands are leased 
competitively, and bids include bonus, royalty, rentals, and any other considera- 
tion the bidder may desire to make. 

Arizona.—Annual rental is 25 cents an acre until the lease becomes productive 
at which time rental ceases and minimum royalty at the rate of $1 an acre be- 
comes applicable. 

Arkansas.—Available information is that none of the leases provide for pay- 
ment of rentals. 

California.—The minimum annual rental is $1 an acre, and present policy 
of the Commission is to offer lands at the minimum rental rate. 

Colorado.—The annual rental is 50 cents an acre for the 5-year term of the 
lease. A 5-year extension may be granted at the option of the land board with 
an annual rental of $1 an acre for the extended term. 

Florida.—Annual rentals usually are fixed at 25 to 50 cents an acre. 

Idaho.—The annual rental is 25 cents an acre. 

Kansas.—The usual annual rental is $1 an acre. 

Louisiana.—The annual lease rental (delay drilling rental) is not less than 
one-half the amount of the bonus paid for the lease. 

Mississippi—Annual rentals vary, but generally one fixed at $1 an acre. 

Montana.—Subject to the requirement that the annual rental shall be not 
less than $50 per lease, the annual rental is $1 an acre for the first 4 years, $1.25 
an acre for the 5th and 6th years, and the amount the Board may determine for 
the remainder of the 10-year term of the lease. 

Nebraska.—The annual rental is based on the amount of the bonus bid, but 
never is less than 50 cents an acre. 

New Mezico.—Annual rentals are fixed by the land commissioner. They range 
from 5 cents to $1 an acre for the first 5 years (primary term). For the second 
5 years (secondary term) they are double that of the primary term or at the 
highest prevailing rental in the area at the commencement of the secondary term, 
whichever is the greater. , 

North Dakota.—The annual rental is 25 cents an acre. 

Oklahoma.—The annual rental is $1 an acre until discovery is made at which 
time an annual minimum royalty of $2.50 an acre becomes applicable. 
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Oregon.—The annual rental is 25 cents an acre. There are no producing 
leases in the State, and information is not readily available as to rental rates 
under producing leases. 

South Dakota.——The annual rental is 10 cents an acre for the first 5 years 
and 25 cents an acre for the second 5 years of the 10-year term of the lease. 

Texas.—The annual rentals are fixed in the offers to lease. Available informa- 
tion indicates they have varied from less than $1 to $1,200 an acre, but usually 
vary from $3 to $10 an acre. The annual rental on university lands is $1 an acre. 

Utah.—The annual rental is $1 an acre. 

Washington.—The annual rental is 40 cents an acre for lands under prospect- 
ing permits. After discovery, the permittee may obtain a lease for a term of 20 
years which provides for an annual rental of $1 anacre. At the expiration of the 
20-year term, the lessee has a preference right to obtain a new lease under which 
the amount of the rental shall be determined by the Commissioner, but shall not 
exceed $5 an acre. 

Wyoming.—The annual rental is 25 cents an acre prior to discovery and $1 
an acre thereafter. 

Senator AnpErson. I want to call your attention to the hearing in 
the 78th Congress on the bill that resulted in the 1946 amendment. 
You will find it on page 77 of that hearing, where testimony was 
received from an independent operator as to this royalty. I only 
read you a little bit of it because I cannot find in what year the state- 
ment quoted in the letter was made. The writer says: 

The total amount of money received by the Government from royalties and 
rentals on all public lands in all the States was $120,911,000 more or less. 

At that time Dr. Stabler and I had a controversy about how that amount 
was earned and determined. I think I am correct in my remembrance of the 
discussion, and the proof I gave during the hearing was the $120-odd million 
was earned as an average royalty rate of 11.41 percent. 

Secretary Krug, when he was testifying at a subsequent time on 
the 1946 act, said that 1214 percent would represent a reduction of 
eight-tenths of 1 percent from the 121% figure, so that apparently it 
was 11 percent part of the time and 13 percent part time. 

I think we would be interested in having some figures on that that 
would indicate to us what did happen during that period. 

Mr. Asport. I am sure that the Geological Survey can tabulate that, 
and the Bureau of Land Management, and the USGS figures would 
show the production and income. 

Another feature of the proposed legislation also suggests, if adopted, 
that it is important to make now a decision on the question of waiver, 
and the basic rentals provision in the pending bill—both relating in- 
directly to the term of oil and gas leases. In the Senate version we 
feel that amendment is required. 

We have endorsed, and endorse again here today the proposal that 
the initial terms of oil and gas leases be increased to 10 years and for 
so long thereafter as oil and gas is produced in paying quantities inso- 
far as noncompetitive oil and gas leases only are concerned. Com- 
petitive leases should continue to be, we believe, for a primary term of 
D years. 

Our recommendation on this point and the amendments that would 
he necessary to the O’Mahoney bill—although I believe he said you 
would mark up the House bill—are contained in the report we sub- 
mitted. 

The point, of course, is that a person acquiring a lease the day after 
the provisions of the act become effective would be acquiring it for a 
10-year period as against the present 5-year period. While there are 
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mixed opinions as to adjustment after the beginning of the running 
of the term of rentals, there would be no doubt about the operation 
of a rental under any circumstances if all leases issued thereafter 
eliminated the waiver of the second- and third-year rental and what- 
ever minimum or new minimum rental might be published by regu- 
lation. 

With respect to the lease-option distinction, we are in agreement 
with the pending bill—and, of course, the House bill as passed—in 
removing the existing distinction between acreage under lease and 
acreage under option. The O’Mahoney bill would permit the holding 
of 246,080 acres in any State except Alaska. A special limitation of 
200,000 acres is placed on acreage under option. 

To this last provision we do not object, though we see no necessity 
for it. 

S. 2983, in deleting the distinction between lease and option acreage, 
would permit the holding of 300,000 acres in Alaska. Other bills 
introduced in this Congress have provided for substantial increases in 
the acreage limitation in Alaska. H.R, 10455, as reported by and 
passed by the House, would divide Alaska into a northern leasing 
district and a southern leasing district, with the boundary between 
them drawn along the Tanana River from the Canadian border to its 
confluence with the Yukon River and thence down the Yukon to the 
sea. In the northern district, and also in the southern district, 300,000 
acres could be held. 

During the 1st session of the 86th Congress H.R. 6940 was passed, 
but the President withheld his approval of that bill. That legislation 
would have increased the acreage limitation in Alaska to 600,000 
acres without any restriction as to areas within the State. The De- 
partment was opposed to H.R. 6940 and recommended that, instead, 
Alaska be divided into two leasing districts similar to those provided 
in H.R. 10455 as it passed the House. However, the boundary, which 
we recommended be drawn between the two districts, lay along the 
crest of the Brooks Range and was thus some distance to the north 
of the boundary proposed in H.R. 10455. 

We particularly recommended the division of Alaska because we 
thought that a general increase in the acreage limitation in Alaska 
would prove a deterrent to development of oil and gas resources rather 
than an encouragement. 

Our past experience in administering the Mineral Leasing Act has 
shown that the mere increase of an acreage limitation does not lead to 
faster prospecting or increased development of an oil resource area 
since nothing in the terms of the lease compels development; a lease 
may simply be held for speculative future uses rather than for imme- 
diate development. We think that is particularly true under present 
law where the 50-cent rate ran for the first year and no rental for the 
second and third years. 

As a general rule, all oil and gas development activity in Alaska 
so far has come from operating, drilling, and development contracts 
and cooperative or unit plans of development. With respect to de- 
velopment contracts today, we have eight development contracts. I 
believe there are no new development contracts presently pending in 
the Washington office. 
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On July 1, 1959, almost 4,500,000 acres in Alaska were either under 
active development contracts or under contracts awaiting approval, 
while 800,000 acres were included in either approved unit plans or 
plans awaiting approval. 

The sources of oil production in Alaska at that time were two wells 
on Federal lands included in the Swanson River unit plan on the 
Kenai Peninsula. Such contracts and plans in the present Alaska 
situation are the key to development of oil and gas in this difficult 
terrain because they contain specific development requirements. Dis- 
coveries made since last July bear this out. 

Although the purpose behind the development contract and the 
unit plan is conservation, we recognize that one of the factors in- 
ducing a party to undertake the obligations imposed by such a con- 
tract or plan is that acreage thereunder is not chargeable under the 
acreage limitation. Any general increase in the acreage limitation 
would materially weaken the strength of this inducement. We do not 
believe legislation should be enacted now which would have an un- 
favorable effect upon these contracts and plans. The immediate fu- 
ture development of Alaska’s oil and gas resources lies in the wide- 
spread use of these contracts and plans, not in the mere increase of 
permissible holdings. 

At the same time, we have recognized that, since many parties have 
used up their acreage allowance in southern Alaska, they are, there- 
fore, barred from any leasing activity in the northern area along the 
Arctic Ocean. For that reason we recommended in our report on 
H.R. 6940 that an increase in the Alaska limitation, other than that 
obtained by the elimination of the distinction between lease and option 
acreage, be applied to that area alone rather than to the southern area, 
large portions of which were already under lease. The new proposal 
in H.R. 10455 is, consequently, a distinct improvement over H.R. 6940 
and consistent with the general principles of our recommendation, for 
there would be no general increase applicable to the entire State. 

The development contracts and unit plans which have proved so 
beneficial are found in the proposed southern leasing district. 
Therefore, the granting of additional acreage in northern Alaska 
would not detract from those contracts and plans. Nevertheless, we 
believe that the line is now being drawn too far to the south, if there 
are to be excluded areas already subject to activity requiring or look- 
ing to early discovery and development operations. To be consistent, 
we believe the area between the Tanana and Yukon Rivers should 
properly be assigned to the southern leasing district and the Yukon 
River should throughout serve as the boundary between the two leas- 
ing districts. 

Because the information is only tentative, I will leave it in terms of 
round figures as supplied by the Geological Survey. They were re- 
quested to examine from the Department’s records acreage holdings 
in the triangular-shaped area lying between the Tanana River and 
the Yukon. 

It would appear, from the Fairbanks Land Office records, that 
something in excess of 618,000 acres are in fact under lease in the 
Tanana- Yukon triangle and in what the Geological Survey has classi- 
fied as the Kandik sedimentary province north of the Tanana River 
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estimated to contain by the Geological Survey nearly 2 million acres 
as prospective for oil and gas. v9 

The presence of lease holdings in what appears to be a joint lease 
holding operation—that is, under one control so far as development 
would be concerned—suggests that the single controlling entity 
would under this legislation be freed, or each of the participants would 
be freed, of chargeability in that triangle, and we simply raise the 
question in this way. 

We believe it would be more consistent to eliminate this one addi- 
tional area of substantial activity and leave as chargeable the acreage 
presently held in that area in order to continue the inducement to 
develop under present holdings then perhaps as indicated by reported 
= activity, we could. count on early development of unit 
plans. 

Senator Anperson. The House bill has language in it. You are 
talking about amending the Senate bill. The chairman announced 
that he was probably going to work from the House bill. Is the House 
language at all satisfactory ? 

Mr. Asport. It is, excepting we would move the line along the 
Yukon River. It would be along the Yukon River from its intersec- 
tion with the international boundary between Canada and the United 
States, and thence down along the Yukon River to, I believe, its south- 
ern mouth. 

Senator ANnprerson. Would you submit for the committee a re- 
working of the language in the House bill which would cover exactly 
what you want, because this language is not what you want. That 
might save some time. 

Senator Gruentne. I would like to suggest that a map of Alaska 
be brought in so the committee can see the difference between the two 
proposals. 

Senator Auxorr. I think that is a good idea. I think, as for lan- 
guage, all you would have to do is change the Tanana River—change 
a couple or three words there from Tanana River to Yukon, the border 
between the United States and Canada to the confluence of its princi- 
pal southern mouth. 

Senator Anprerson. Is the language that you have near the end of 


oe paragraph at the top of page 4 the language that you want to use? 
tsays: 


where the limit shall be 300,000 acres in the northern leasing district and 
300,000 acres in the southern leasing district, and the boundary between said 
two districts shall be the left limit of the Yukon River from the border between 
the United States and Canada to its principal southern mouth. 

Mr. Azporr. Yes, sir, in lieu of the language along the same line as 
it appears in the House-passed bill. 

Senator Anprerson. Then I understand that the language you have 
in the long paragraph at the top of page 4 is the language that the 
Department recommends to deal with this problem in Alaska. 

Mr. Assorr. Yes, sir. 

Senator Gruentne. I would say the present position of the Depart- 
ment is different than its position when the previous bill was up and 
a veto was recommended, because we felt it undesirable to draw a 
horizontal line through the Brooks Range, which left a very small 
area of development north of the Brooks Range. 
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The present proposal of the Department to have the Yukon the di- 
viding line is a distinct improvement, but I still believe that the 
Tanana line is a better line, and I think that is a matter on which we 
should get more information. 

Senator O’Manonry. What is the basic cause of the original dis- 
agreement of the Department ? 

Mr. Asporr. Mr. Chairman, the Department did not feel last year 
that, in view of the operating experience—the development experience 
in Alaska following the Kenai discovery in 1957—that a general 
relaxation and certainly not up to the million acres as proposed in the 
bill that was introduced or the 600,000 acres as it cleared the Congress, 
would leave the development situation in Alaska in a position where 
those holding acreage ‘veal committed to a unit or related plan or to a 
development contract with any inducement to perform early and fully 
in activities looking to deveiopment. 

The Department and certainly the industry have done a great deal 
of work blocking out acreage, developing. And it takes, as you well 
know, because of the many lease-holders who may be involved, devel- 
oping unit plans and cooperative agreements. The development 
contract provisions were somewhat new. They had lain dormant in 
the Mineral Leasing Act for some time. Millions of dollars have 
been committed, we believe, to geophysical and advanced geological 
work that but for this inducement, might well have, with a general 
relaxation of the acreage limitation, not have gone forward, at least 
on the time schedule that was involved in the commitments arising 
by reason of those outstanding contracts. 

Senator O’Manonry. What is the total acreage now that the De- 
partment is willing to approve ? ; 
Mr. Axsporr. We have proposed and we find acceptable, Senator 
O’Mahoney, the 300,000-acre permissible below a line which would fol- 
low from the Canadian border down and along the Yukon to the 
southern mouth of the Yukon, thus bringing the Brooks Range line, 
proposed in the first session of the 81st Congress, a considerable dis- 

tance south. 

From a map that we have down here—and I am sure you can discern 
it from that distance—it will be noted that all of our outstanding 
unit plans and ene contracts are along generally the water 
area, Bristol Bay and the Gulf of Alaska, but, in any case, south of the 
Yukon line which would run through here. 

Senator Gruentne. I think it is better visible on this line here. 
This is the line that the Department of the Interior is recommending, 
and this is the Tanana line that is in the bill. Therefore, the area in 
question is this triangular area in here [indicating]. 

As I say, I think the Department is to be commended for changing 
its view where formerly it wanted a line drawn up about here along 
the 66th parallel, which would have left a very small area to the north. 

This is a big improvement, but I still believe that. this Tanana 
line, which would roughly divide Alaska in half, would be preferable. 

Senator O’Manoney. On which side of the line will the land that 
is eligible for development in Alaska lie? 

Senator GruEeNninG. I suppose it lies on both sides. I personally 
do not see the value of making this division of Alaska into two parts, 
but as long as we get a total acreage of 600,000 as against the present 
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300,000, I think it is an improvement although I would prefer the 
600,000 acres without division. Oil production problems in Alaska 
are much more difficult and the cost 1s much higher. The area is so 
much greater than any other State that I think the increase is desirable 
and justifiable. 

Senator O’Manonry. What effect will this have on the desires of 
oilmen in other public-land States ? 

Mr. Asgorr. I cannot answer that question. 

Senator O’Manonery. You know, do you not, that ever since the 
admission of Alaska there has been a growing feeling in other public- 
land States that those of us who represent those States ought to be 
asking for a change in the Leasing Act so that they also will receive 
90 percent of the revenues from oil and gas leasing on Federal lands? 

In the 83d Congress, you will recall, Senator Hugh Butler of Ne- 
braska, then chairman of this committee, sponsored legislation which 
resulted in this special treatment for Alaska. Senator Butler’s bill was 
S. 2232, and it became Public Law 190, 83d Congress. 

Mr. Axsporr. I have heard such comments, Senator O’Mahoney. 

Senator O’Manoney. Would you care to make any comment upon 
that comment ? 

_ Mr. Assorr. Things have been going so well with Senator Gruen- 
ing’s statement that our position represents an improvement, that I 
would really be content to leave the matter there. 

Under the present law, as the Senator knows, and because I know 
that he was a participant in writing that present law, the reclamation 
States receive 5214 percent of the revenue arising from all of our 
mineral leasing activities and from sales of public lands, and 3714 
percent of the income so realized is paid to the counties within those 
States, with 10 percent—and an evaporating 10 percent, I might say, 
from the standpoint of administrative costs—paid into the Treasury 
of the United States. 

At the time consideration was being given to writing provisions or 
rewriting the provisions so as to afford Alaska particular incentives, 
the Congress determined that they ought to be entitled—with 9914 
percent of their land under Federal ownership—to 90 percent of the 
revenues I believe, this was in recognition of the fact that, one, oil 
operators in Alaska needed very strong inducement to undertake de- 
velopment up there, and although this dedication of revenues to 
Alaska would not necessarily bring development, it would bring in- 
come to the area, and, two, the Territory of Alaska, as it was then 
called, did not participate in the reclamation fund. 

These, I believe, are the reasons assigned by the Congress in approv- 
ing Senator Butler’s bill. I am sure that all of the proposals involved 
have been considered by the industry associations. 

I do not understand that the industry associations have taken a 
position on equalizing the payment of incomes in all of the States 
except Alaska, so that they are the same as they now apply in Alaska. 

Senator O’Manoney. Is there any disposition in the Department of 
the Interior to oppose such a proposal ? 

Mr. Azzort. Sir, that question would demand of me an answer that 
I simply could not give. It would be a major policy decision, and I 
know that it has not been given advance consideration. 
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I know that the State of Wyoming has developed statistics annually 
to show that they have not gotten back their proportionate share of 
mineral incomes through later appropriation by the Congress for 
reclamation projects. Other similar complaints are heard from other 
States. 

Senator O’Manonry. Wyoming is the largest producer of oil and 
gas of all the public-land States of oil and gas, is it not? 

Mr. Apport. I believe that is correct ; yes, sir. 

Senator O’Manoney. And it is the largest contributor therefore to 
the reclamation fund. 

Mr. Asporr. That is correct. 

Senator O’Manonry. That reclamation fund is no longer sufficient 
to carry on all the reclamation projects that the Government does 
carry on. 

Mr. Asgortr. That is certainly correct, Senator. 

Senator O’Manoney. So now the Reclamation Service depends in 
large measure upon the appropriations from the Treasury rather than 
from the mineral leasing act for its procedures to work, does it not? 

Mr. Assorr. I would not know the exact proportion, but certainly 
this can be said: while incomes have substantially increased, the con- 
struction program, the overall reclamation program, is such that it is 
considerably in excess of the incomes realized. 

Senator O’Manonry. That, of course, is true, and I am grateful 
for your answers. 

r. ABport. I will want to read them and see if I painted my depart- 
ment into a corner, but I would volunteer this 

Senator O’Manoney. We will read them, too, to see that you do 
not get, out of the corner. 

Mr. Azssorr. Having had the honor and pleasure of serving the 
members of your counterpart committee, I became at that time im- 
pressed with the firm announcement of the Property Clause in the 
Constitution. When I see the collective wisdom of this committee, 
Senator, I know the type of question you raise can be resolved by the 
Congress pursuing its undoubted authority under the Property Clause, 
since the disposition of the property and the income from those prop- 
erties is peculiarly within the control of Congress. I think we would 
like to read about the decision, but, if requested, we, no doubt, will 
comment on it. 

Senator O’Manoney. Let me make a part of the record this brief 
statement, that ever since the ordinance of 1787 was passed it has 
been the general policy of the Government, on admitting new States, 
to admit them on a basis of equality with the original States—on a 
“free and equal footing.” It was provided in the ordnance that 
Northwest Territory would be divided into several States with direct 
equality to the other States, and no land was reserved by the Federal 
Government to itself. 

Now, when succeeding acquisition was made, as, for example, the 
Louisiana Territory, the same general policy was followed. I think 
that the same principle was followed with respect to the Oregon 
Territory, although I remember from reading the record that Daniel 

‘Webster, at that time orating in what used to be Supreme Court 
Room of the Capitol and now a committee room of the Senate, wanted 
to know what possible desire we could have for this area of coyote and 
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wild animals and desert sand—an area which has turned into very 
prospective States producing great revenues for the Government. 

This policy of admitting new States on the same basis of land 
ownership as the original States was followed until 1834, At about 
that time the Committe on Manufactures, which was largely dominated 
by eastern interests, passed a resolution designed to declare a policy 
that the land not specifically granted to the incoming States eal 
belong to the Federal Government. 

In 1834, when Henry Clay, then the Senator from Kentucky, was 
reputed to be ambitious to become President, he gained credit in the 
Senate for the enactment of legislation time which changed the policy 
and which has resulted in the fact that the public-land States of the 
West now own only a part of-the land within their borders. You 
know it is true that, for example, about 40 percent of the land in the 

ublic-land States is handled by the Government and owned by the 
overnment. 

Mr. Axssorr. Yes, sir. 

Senator Atxorr. I think the remarks of the Chairman have raised 
two questions which I think this committee has to face up to. He 
has mentioned one of them with respect to division and what is going 
to be done with the money. I think the other question which is posed 
to us—and I personally have made up my mind on the direction I 
think we will have to go—is whether or not because of the peculiar 
situation of the extreme size of our 49th State and other matters 
whether we can actually as a matter of practical effect put it on 
an equal basis with the other States. 

The 246,080 acres, in an area the size of Alaska, is hardly com- 

arable with a State like your own and my own which are not small 
States either, but these two questions I think are things which this 
committee is going to have to face up to and try to effect some guide- 
lines by which we can conduct our future deliberations on this legisla- 
tion, not only this but other legislation also. 

Senator O’Manoney. It is inevitable that this committee will have 
to give attention in executive session as to what the policy should be, 
reach a conclusion, and then have the full committee reach a con- 
clusion. This issue is rising rapidly. 

Proceed, Mr. Abbott. 

Mr. Assorr. The one major remaining point to which I should 
like to address brief comment is dealt with beginning at the middle 
of page 4 of our reproduced report, and relates to the desirability in 
our view, of continuing in the Secretary of the Interior authority to 
cancel a lease or other interest in an administrative proceeding where a 
violation is alleged in the acquisition or holding of a lease or interest 
in lands producing oil and gas or known to contain valuable deposits 
of oil and gas. 

We had before this committee last year, and in a rather lengthy re- 
port to the House committee on the same point, taken the position 
for the reasons cited in those reports, and as testified to here last year, 
that we believe there ought be retained in the Secretary of the In- 
terior the authority. to initiate administrative actions looking to can- 
cellation or forfeiture where they may be, for example, bottomed on 
fraud. 
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You will no doubt hear a number of comments from industry repre- 
sentatives on this point. The committee is aware I am sure that par- 
ticular attention was focused on the question of procedure when the 
Department last year moved in Wyoming in two contest actions and 
in Saann in one contest action, moved administratively to cancel 
nearly 500 leases by reason of fraud committed in their procurement 
with a result that the holders were, in the instances listed, assertedly 
in violation of the acreage limitation provisions of the act. 

It will be noted, since you intend to proceed on the bill as it passed 
the House, that the House has met the probem by determining that 
they should leave the applicable provisions, particularly section 27 and 
section 31, of the Mineral Leasing Act as amended as they are found 
on the books today. This leaves the question that is still open— 
I should say, as an outgrowth of complaints filed in the Federal dis- 
trict court in Wyoming—open on the legislative end. 

It leaves it undetermined from a standpoint of the courts since the 
purpose of the complaint, the two complaints filed at Cheyenne against 
representatives of the Department of the Interior were to seek a judi- 
cial determination that the Secretary is without authority, outside of 
that recited in section 27 and as tied to section 31 and other provi- 
sions of the act, to proceed administratively. 

I am sure that the committee is aware that on March 4 the Federal 
district court at Cheyenne filed a memorandum opinion sustaining 
the U.S. motion to dismiss—— 

Senator O’Manoney. That is Judge Kerr’s opinion ? 

Mr. Assorr. Yes; and in the proceeding entitled “Pan American 
Petroleum Corporation v. Ed Pierson, et al. (Civil No. 4241),” in the 
U.S. District Court for the District of Wyoming, the motion to dis- 
miss was sustained on the ground that the Secretary of the Interior 
is an indispensable party. The complainant now has a choice of 
appealing or of dismissing in Wyoming and reinstituting the same 
suit in the District of Columbia. 

I would say that sound procedure suggests that one of three things 
be done by the Congress with respect to this question. 

If the present language is to be reenacted as the House-passed ver- 
sion would have the Congress reenact it, we believe that the industry, 
the Federal Government administrative agencies having responsi- 
bility, the Department of Justice having responsibility, the courts 
having responsibility, and the overall public interest would best be 
served by a clear statement of congressional intent if it sees fit to 
reenact the language. 

That declaration of intent could, in any number of ways say that 
“We leave the law as we find it today,” looking to a judicial inter- 
pretation of what that law is. Congress, of course, need not wait 
on the courts for that. judicial determination. It could be a clear 
congressional expression of intent that the interpretation given to 
the present provisions would hold with the complainants—not by 
name, of course—but take the position that the Secretary of the 
Interior is without authority to administratively initiate where 
fraud is involved, and such statement might apply to producing or 
nonproducing leases as the committee might judge. 

Senator O’Manoney. What do you mean by initiate? 
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Mr. Aszorr. That the Secretary can initiate and carry through the 
final determination an administrative proceeding looking to cancel- 
lation, as distinguished from automatically referring it to the At- 
torney General. That one alternative, in other words, would be to 
do what the House has done; but we plead with you, if that is done, 
to consider explaining in your report clearly why it was done and 
what importance you attach to the action taken. 

Senator O’Manoney. If that alternative will follow, would it not 
amount to a declaration by the committee of a judicial conclusion ? 

Mr. Asnsorr. If it were to operate retrospectively and prospectively, 
Senator, there is no doubt that the Congress could make unnecessary 
any final judicial determination. In short they could moot the ques- 
tions now raised. I would like ‘to point to the other two alternatives 
and I believe you will see the basic point that I am trying to make. 

The Congress could in clear language, within the Mineral Leasing 
Act, and by amending the House. bill, affirm unequivocably the as- 
serted authority that “the Department of the Interior and the De- 
partment of Justice feels now vests in the Secretary of the Interior 
and thus could remove any doubt. Congress could affirm that 
authority. 

Of course, the third alternative—they could clearly negative that 
asserted authority. We would then have more guidance than we or 
the industry or the casual passerby has. 

The House solution leaves it, and I believe it was intended to leave 
it, in status quo. My reading—and it was a quick reading of the 
printed House report—leaves some doubt in my mind and I have not 
consulted with other people in the Department that there is a clear 
expression of what is intended to be done on this point. One would 
have to assume from the House report that if Congress today passed 
and the President approved 10455 as now standing, we are left I 
believe in status quo; there would have to be a final disposition at 
least of the Pan American and Ohio complaints in Cheynne, perhaps 
reinstitution in the District of Columbia if that were the conclusion 
reached, or perhaps a Circuit Court action which would send it into 
other channels. 

Senator O’Manonry. How far do you believe that the adminis- 
trative action of the Interior Department can extend. Can it go so 
far as to find an individual guilty of fraud? 

Mr. Ansorr. Because of the history of administrative actions taken 
by the Department, Senator, and upheld by the court in numerous 
instances, we believe that that administrative authority should be 
there up to finality, surrender of the lease. We have stated that if 
there is concern that you cannot have due process under the Adminis- 
trative Procedures Act-type proceedings that are had, then in the case 
of a producing lease to which particular attention has been directed, 
the Department of the Interior, and I cannot speak for the Depart- 
ment. of Justice, the Department of the Interior would not oppose a 
provision which would do two things. It would permit. initiation 
of an action on a de novo basis in an appropriate Federal court where 
there had been an adverse administrative determination. 

We have gone that far in our position. We have interposed no 
objection to alternative provisions which would continue the author- 
ity in the Secretary of the Interior to refer immediately to the At- 
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torney General or proceed on his own. But, as we point out in rather 
summary form in today’s report, as we pointed out at rather greater 
length in a letter to the House Interior Committee the burden of 
which was on this point, the Department does not believe that the 
wrongdoer, if wrongdoer he be, should continue to enjoy the fruits 
of his wrongdoing during what might be a rather extended period 
of time before a court could effectively deal with the action. 

A number of members on this committee and certainly former 
members of this committee were strong advocates coming from the 
public-land areas of the Administrative Procedures Act. It was de- 
signed to shorten the time, to give the citizen an answer. If one 
citizen was wrongfully occupying or using Federal lands or appropri- 
ating associated resources, then as quickly as could be done with due 
process, and we think the Administrative Procedures Act affords 
due process—a determination is made as to whether he was in fact 
wrongfully occupying or using; that land can thus be cleared for some 
other citizen to properly occupy, appropriate, or use. 

Senator O’Manonry. Let me thank you for your very frank dis- 
cussion of this matter. It is an important question; the witnesses who 
will come before this committee will now have an opportunity to ex- 
press their thoughts upon the matter, and the committee itself will 
have to give very great attention to it. 

Mr. Asrorr. If I may, Senator O’Mahoney, I would like to make 
one additional observation. I cannot believe that the Department of 
the Interior with the amount of work it has, has any particular desire 
to have continued in it, and I use that because that is our position, this 
authority. We have a great deal to do. Without this, I suppose 
we could go over to the Attorney General and happily say, “Sir, there 
is now no doubt, the Congress has spoken, that 1s their right and we 
wbide by congressional action. Good luck in your proceedings,” but 
I would leave this thought: I trust that the industry has thought very 
carefully about leaving no alternatives for administrative actions. 
We think the public interest is protected and we think the individual 
or corporation is protected by what we now call a contest action; 
“contest” suggests that there ate merits on both sides. I think the 
label “contest” implies that. Even though the action may be bot- 
tomed on fraud, it is a contest action by the Bureau of Land Man- 
agement, Department of Interior, United States of America. 

Under some alternatives suggested, there would be only one course 
to be followed and when it appeared it would be the Attorney Gen- 
eral of the United States in a Federal district court against 271 oil 
companies in a criminal action; this might give the matter an aspect 
that. would tend to rule out in public opinion some “contest” aspects. 

I know that industry witnesses will follow and I am confident, sir, 
that industry is with us in wanting the present unsettled condition 
in our western oil and gas leasing areas settled as promptly and of 
course as fairly in the public interest, as we are. Industry and we are 
in agreement on that. If we have a difference in how that may law- 
fully be done, procedurally that is, then certainly in this forum or in 
the judicial forum it can be settled. Again I add, and I am sure I 
speak for my people, we have no particular desire to crank up the 
hundreds of man-hours of activity that are required to try to follow 
very complicated lease transactions and to pursue them to what is 
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hardly a pleasant or an easy conclusion; that is, that we have no 
choice because of the Justice position and Interior position but to 
proceed administratively. 

Senator O’Manonery. Thank you very much, Mr. Abbott. 

Are there any other questions? 

Senator Atxorr. I do not know how long the Chair plans to con- 
tinue this particular session. I have some questions I would like to 
ask of Mr. Abbott but I would like to base it on some materials pos- 
sibly a couple of amendments that I will offer later which he has not 
had a chance to see, and I do not think it would be fair to him to do it 
on summary notice. 

Senator O’Manoney. Let me say that while I was absent, I made ar- 
rangements to allow the committee to sit during the session of the 
Senate and, if it is agreeable to Mr. Abbott, we will call him back this 
afternoon. 

Mr. Axssort. I would be happy to do that. 

Senator Auxorr. I just want to say with respect to the particular 
things I have, I think they need for consideration than just a few 
moments. I would rather question him further along in a hearing 
about them after he has had a chance to look at them. 

Senator O’Manoney. That, of course, would be perfectly proper. 

Mr. Assorr. I wanted to say if I might, Mr. Chairman, there are 
additional points made in our report to you including some dealing 
with the amendments which Judge Downing has suggested. I might 
say that our view of the oil and sands proposal, in a relatively short 
time to consider and I think it is reflected in the report, was that the 
proposal embodied essentially a relief measure. 

I think that when we have had an opportunity to rather carefully 
read the language, we may well conclude that general legislation in 
this area as proposed by Mr. Downing and relating to petroleum sands 
deposits, the so-called tar sands, would be very much in order. We 
had some question again as reflected in report, as to whether it should 
be included in the pending bill. 

Certainly since it amends or would amend as proposed a provision 
in the Mineral Leasing Act—and all of you know how rarely everyone 
can get into agreement that there should be amendments—that this 
probably is the place to do it. We trust we will have an opportunity 
to comment further informally on that point, and in addition to com- 
ment upon a question raised regarding the operation of oil and gas 
leases as a result of Public Law 585. 

(Subsequently the following comments on the proposed “tar sands” 
amendment was submitted :) 

U.S. DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., May 2, 1960. 
Hon. JAMES E. Murray, 


Chairman, Committee on Interior and Insular Affairs, 
U.S. Senate, Washington, D.C. 


Dear SENATOR MurRRAY: The committee print, dated April 1, 1960, of H.R. 
10455, a bill to amend the Mineral Leasing Act of February 25, 1920, has been 
referred to us for comment. While we are in the process of preparing a report 
on the full committee print, we have received a specific request to submit with- 
out delay a comment on section 27(d) of the Mineral Leasing Act as it would 
be amended by section 3 of the committee print. We expect to submit the gen- 
eral report on the committee print in the near future, but this report is limited 
to section 27(d). 
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Section 27(d) would provide that a bona fide locator or assignee of a mining 
claim, now valid, covering petroleum sand deposits or similar deposits, often 
called tar sands, might apply for a lease on such lands and the Secretary would 
be authorized to execute leases upon deposits of that type under the same pro- 
visions and on the same terms as those applicable to oil and gas leases. The 
one exception would be that the royalty would be at a maximum of 5 percent, 
whereas the minimum royalty on oil and gas leases is now 12144 percent. 

In our letter to you of March 22, 1960, on S. 2983, a bill on the same subject 
as H.R. 10455, we commented adversely on the inclusion of a provision of this 
nature in such legislation, although we declined to comment on the merits. We 
believed that this provision was designed to deal with certain identifiable old 
placer mining locations and recommended that consideration be given instead 
to a private relief measure. However, upon further consideration we have 
decided that we would not object to general legislation on this subject. 

However, instead of being the subject of one subsection of section 27, we 
recommend that deposits of tar sands and other asphaltic and bituminous min- 
erals be treated on the same basis as oil shale deposits. The act of July 17, 
1914, as amended (30 U.S.C., secs. 121-123), provides for the agricultural entry 
of lands valuable for “phosphate, nitrate, potash, oil, gas, or asphaltic minerals,” 
where there is a reservation of the valuable mineral. Similarly, the act of 
March 4, 1933 (47 Stat. 570; 30 U.S.C., sec. 124), provides for the entry of lands 
valuable for sodium or sulfur. All the minerals reserved under those statutes 
may be leased under the Mineral Leasing Act except asphaltic minerals. Con- 
sequently, there are several deposits of asphaltic minerals reserved to the 
United States for which there is no disposing authority. 

If these deposits were made available at a reasonable rental, they would pre- 
sumably be developed. The annual rental on oil shale leases is set at 50 cents 
per acre by section 21 of the Mineral Leasing Act which is the section governing 
such leases. If these deposits were brought under the same provisions as oil 
shale, the determination as to royalty would be made by the Secretary of the 
Interior. The development of tar sands is a relatively new, untried industry. 
The Secretary should have the authority to fix such royalties as he believes 
will encourage production. A similar reliance on Secretarial discretion in the 
setting of royalties was made in the case of potash, and a potash industry has 
been developed. If the tar sands industry should thrive, and the Secretary 
should deem an increase in future leases or in lease renewals desirable, he would 
have the authority to raise royalties. 

We would much prefer this type of amendment of the leasing act to the 
provision now appearing in the committee print. We do not object to giving 
a preference right to a lease to a party holding a mineral location the validity 
of which is questioned solely because the claim was based on a placer location 
rather than a lode location, or vice versa, since the United States would re- 
ceive a royalty and the preference right would recognize the expenditures of the 
locators as an equity as against a lease applicant who had made none. We do 
object to making such an exception for an applicant for mineral patent to a 
tar sands claim since this would extend a benefit to the locator of this type of 
mineral which is denied to the locators of all other kinds of mineral. 

Accordingly, we recommend that subsection (d) of section 27 as it appears 
in the committee print be deleted and a new section be added phrased as follows: 

“Sec. —. (a) Section 1 of said Act, as amended (30 U.S.C., sec. 181), sec- 
tion 2 of said Act (30 U.S.C., sec. 182), and section 21 of said Act (30 U.S.C., 
sec. 241) are amended by the insertion of the words ‘native asphalt, solid and 
semisolid bitumen, and bituminous rock (including oil-impregnated rock from 
which oil is recoverable only by special treatment after the deposit is mined 
or quarried)’ immediately after the words ‘oil shale,’ in the first sentence of 
each section. 

“(b) If an offer for a lease under the provisions of section 21 for deposits 
other than oil shale is based upon a mineral location, the validity of which is 
questioned solely because the claim was based on a placer location rather than 
on a lode location, or vice versa, the offerer shall have a preference right to 
oo, if the offer is filed not more than 1 year after the date of approval of 

Sg on 

We have used the term “native asphalt, solid and semisolid bitumen and bi- 
tuminous rock (including oil-impregnated rock from which oil is recoverable 
only by special treatment after the deposit is mined or quarried).” The term 
“native asphalt” includes brea, maltha, mineral pitch, mineral tar and the like 
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and excludes the manufactured substitute therefor prepared by refiners of 
asphalt-base petroleum. “Solid and semisolid bitumen” includes without spe- 
cific enumeration gilsonite, vintaite, wurtzilite, elaterite, tabbyite, grahamite, 
and their numerous variants. ‘Bituminous rock” is a term sufficiently broad to 
include bituminous sandstone, bituminous limestone, and bituminous shale. 
Sincerely yours, 
ELMER T. BENNETT, 

Under Secretary of the Interior. 

Mr. Assorr. I know that Senator Allott and others have been con- 
sidering proposed amendments relating to proceedings under Public 
Law 585. We did receive Senator Allott’s copy of that amendment 
and we now have it under consideration. 

Senator O’Manonry. It is now 12:45 p.m. Unless you want to 
proceed, the committee will take a recess until 2:30 p.m. when you 
may resume the stand if it is agreeable to you. 

Mr. Azsorr. I had nothing further myself, Mr. Chairman, other 
than calling attention to the balance of our statement and the obser- 
vations made there, unless members of the committee did have some 
questions. I feel I have taken too much time from some of these visi- 
tors in the city. 

Senator Grurentne. I have some questions and they could be post- 
poned until this afternoon. 

Senator O’Manoney. I have just been informed that there is to be 
a ceremony at the Capitol this afternoon to dedicate a statue of the 
late Senator Pat McCarran, so this committee will not be in session, 
as some of the Senators will wish to attend the ceremony. The com- 
mittee will adjourn until tomorrow morning at 10 o’clock. 

(Whereupon, at 12:50 p.m., Wednesday, March 23, 1960, the com- 


mittee adjourned to reconvene at 10 a.m., Thursday, March 24, 1960.) 
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THURSDAY, MARCH 24, 1960 


U.S. SENATE, 
SUBCOMMITTEE ON Pusiic LaNnps 
OF THE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m. in room 3110, 
Senate Office Building, Senator Joseph C. O."Mahoney (chairman of 
the Public Lands Subcommittee) presiding. 

Present: Senators James E. Murray, Joseph C. O’Mahoney, Ernest 
Gruening, Oren E. Long, Gordon Allott, and Hiram L. Fong. 

Also present: Stewart French, chief counsel; Richard Callaghan, 
staff director. 

Senator O’Manoney. The subcommittee will please come to order. 

Mr. Abbott, Senator Engle is here this morning, and if it would be 
agreeable with you, we will proceed with him first. 

Mr. Asporr (Solicitor of the Department of the Interior). Entirely, 
of course. 

Senator O’Manonry. Thank you very much. 

Senator Engle? 


STATEMENT OF HON. CLAIR ENGLE, A U.S. SENATOR FROM THE 
STATE OF CALIFORNIA 


Senator Enete. Mr. Chairman, I appreciate your courtesy in per- 
mitting me to make this brief statement out of order, displacing other 
witnesses. I know you have two who are trying to catch an air- 
plane to go back home, so I will endeavor to be relatively brief. 

I want to call the committee’s attention to a proposed amendment to 
the Mineral Leasing Act and to this legislation I will submit the 
amendment, Mr. Chairman, to the committee. I wish to say I have 
given this amendment my very careful study. 

(The amendment is as follows :) 


(d) In the event there is a determination in accordance with the provisions 
of section 6 of the Act of February 28, 1958 (72 Stat. 27), that the lease of any 
lands that are not within any known geological structure of a producing oil or 
gas field would be inconsistent with the military use of such lands, the person 
first making application for the lease of such lands who is qualified to hold a 
lease under this Act shall, upon payment of the costs of retaining his applica- 
tion in active status as determined by the Secretary, be entitled to a lease of such 
lands without competitive bidding if, within a twelve-year period following such 
determination, the lease of such lands becomes consistent with their military use 
and the lands have not become a part of any known geological structure of a 
producing oil or gas field. 
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Senator Enetp. I believe this amendment should be adopted. The 
purpose of the amendment is to establish the same order of priority 
for the awarding of noncompetitive oil and gas leases on military lands 
as is presently provided in the Mineral Leasing Act for the awarding 
of such leases on other lands in the public domain. : 

The Mineral Leasing Act, as you know, gives priority in the grant- 
ing of leases on lands that are not within known geological structures 
of a producing oil or gas field to the person first making application 
for the lease. 

Public Law 85-337, the act of February 28, 1958, popularly known 
as the Military Withdrawals Act, makes the Mineral Leasing Act and 
other public land laws applicable to the development of minerals lo- 
cated on lands withdrawn for military purposes, but provided that 
no disposition of the minerals in such lands shall be made until the 
Secretary of Defense determines that mineral development is not in- 
consistent with the military use of the lands. 

The amendment which I submit for your favorable consideration 
would provide that when the Secretary has made such a determina- 
tion that mineral development would be inconsistent with military 
use, a lease ee would not be denied but would be held in 
abeyance for a limited period, pending a possible change in the mili- 
tary use of the lands in question. 

If at a subsequent date development of the mineral resource of the 
lands could be carried out without interference with their military 
use, the applicant’s priority would be maintained and he, as the per- 
son first making application, rather than some latecomer, would be 
awarded the lease. 

The priority accorded the first applicant in the Mineral Leasing 
Act has facilitated the orderly development of public lands, and I 
believe it should be equally helpful in the development of mineral 
resources on military lands. As you are well aware, the uses to which 
the various military areas are put are constantly and rapidly changing 
in response to the changes in defense requirements. 

Of course, that is especially true at this particular juncture in our 
history. It is quite conceivable, therefore, and indeed probable, that 
drilling may be feasible a few years hence on the same location where, 
if undertaken today, it would interfere with military operations. 

I should make clear that the proposed amendment has no applica- 
tion to lands that have been set aside as naval petroleum reserves. 
The act of February 28, 1958, exempts such reserves from the public 
lands laws. 

Incidentally, I was the author of that legislation in the House, Mr. 
Chairman, and at that time, Mr. Abbott, who appears here now as 
Solicitor, was the counsel for our committee. He is very familiar with 
that particular legislation. 

Senator O’Manoney. Has a copy of this amendment been submitted 
to anybody in the Interior Department ? 

Senator Enate. I believe it has, Mr. Chairman, and it has been 
submitted at the House hearings. An amendment in somewhat the 
same form was submitted by me at the hearings last year. 

Accordingly, this amendment would establish a priority only with 
respect to military lands on which the existence of mineral resources 
remain to be established by wildcat drilling or exploration. 
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It is my understanding that an objection has been raised to this 
proposed amendment on the ground that applicants’ priority would 
continue for an indefinite period of time. I can see some merit to 
this objection from an administrative point of view, particularly in 
the case of established military installations, such as naval shipyards 
or Army proving grounds where it is almost a certainty that military 
operations will continue to foreclose mineral development. 

Accordingly, I would recommend that the amendment preserve the 
applicants’ priority for perhaps a 12-year period. 

I have stated that in the amendment, although the period is not 
particularly important. It might be 10 years or it might be more or 
less than the number that I have indicated. Following a determina- 
tion by the Secretary of Defense under the act of February 28, 1958, 
the disposition under public land laws would be inconsistent with 
the military use of the lands involved. 

If the military use of the lands does not permit mineral develop- 
ment within the period, it may be presumed that the lands will never 
be available for disposition under the public land laws. 

While I have become interested in this matter on behalf of certain 
applicants for oil and gas leases in the San Nicholas Island, Calif., 
whose situation was fully explained to your subcommittee in July, I 
am aware that there are many other applicants throughout the coun- 
try who are now or who will be in substantially similar positions as 
a result of determinations by the Secretary of Defense that disposi- 
— of certain lands is inconsistent with the military use of such 
ands. 

I, therefore, believe that this is an appropriate subject for consid- 
eration by your subcommittee and urge favorable action on this pro- 
posed amendment. 

Mr. Chairman, in connection with the San Nicholas matter, which 
brought my attention to this situation in the beginning, I would call 
attention to a memorandum prepared by Stewart French, your com- 
mittee counsel and submitted on March 18, 1959. I presume this 
memorandum is part of the file or part of the records of the 
committee. 

Mr. French’s memorandum outlined in general, on a historical 
basis, the difficulties that arose with reference to the San Nicholas 
Island. I will not go through that completely, but I would like to 
summarize what that memorandum indicates. 

Senator O’Manonry. We have Stewart’s memorandum, Senator. 
It appears on page 234 of part IT of the Senate committee hearings 
of July 14-15, 1959, on S. 2181 and some other bills dealing with the 
petroleum question. : 

Senator Enete. This is the memorandum to which I refer. I 
would only say about that in summary, this: that these applications 
were filed in 1951. Thereafter, there was a struggle as to who was 
going to do the oil drilling on this particular area. 

The military stated, the Navy in particular, that drilling in that 
area was inconsistent with the military operations. Thereafter, the 
Navy Department went over before the Appropriations Committee 
of the House and got $500,000 set aside and appropriated in a budget 
message for drilling on the area. 
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I went to the Committee on Appropriations and called their atten- 
tion to the fact that the Navy had said that this drilling was incon- 
sistent with their military operations, and called attention further to 
the fact that the Navy had no authority under the law to drill any- 
where. As a consequence, the House committee threw out the pro- 
posed appropriation of $529,000. 

In connection with that, they made the statement, and I will quote 
them, “There appears to be no authority or justification for the pro- 
posed exploration or drilling on the San Nicholas Island, Calif. <Ac- 
cordingly, the $529,000 requested for this purpose has been denied.” 
That is in the memorandum to which we have referred. 

Thereafter, I made efforts time and again to get the situation clari- 
fied and was unable to do so. .So last year, in June, I addressed a 
letter to you, Mr. Chairman, prior to June 15, 1959, and requested 
that an inspection trip be made out there to determine whether or 
not the military, which itself had tried to drill on these lands illegally, 
were properly withholding the fulfillment of these applications. 

As a consequence of that request, a subcommittee was sent out, 
headed by Senator Moss. That subcommittee was accompanied by 
various members of the staff of this committee. Senator Moss filed 
a report with this committee on June 15, 1959. I am sure that that 
letter, if it is not already a part of the record, should be a part of the 
record, and if it is not I will offer it at this time. I will only quote 
from two paragraphs. 

The committee found, incidentally, that what had occurred on San 
Nicholas in the past 2 years had sustained the Navy’s position, and 
not prior to that time. 

Senator Moss, in his report to the committee, said : 

It is my understanding that the Department of the Navy has continually 
opposed the granting of mineral lease applications for San Nicholas since 1951 
on the ground that drilling for oil on the island would interfere with the mili- 
tary activities being conducted there. Since my recent visit there, it is readily 
apparent to me that the classified devices which the Navy now states as the 
basis for its objection were installed within the last year or two. 

It seems quite probable, therefore, that drilling operations could have been 
conducted on San Nicholas prior to 1958 without any significant interference 
with the military use of the island. The Navy itself appears to have recognized 
this in 1956, when it asked Congress to appropriate half a million dollars to 
permit the Navy to conduct exploration drilling operations through contracts 
with commercial operators. 

I believe that contrary to the expressed policy of Congress, a potential oil and 
gas reserve has gone undeveloped. Moreover, an injustice seems to have been 
done to the applicants who, I understand, have expended over $100,000 in filing 
fees and legal and travel expenses. 

In other words, what has happened here, Mr. Chairman, with re- 
spect to the particular application of this amendment, is this: that 
the Navy consistently, over a period of years, blocked exploration on 
San Nicholas Island, and blocked the fruition of these applications, 
while it, itself, undertook to go before Congress and illegally request 
$529,000 to do the same kind of drilling through commercial operators. 

In this fashion, up to as much as 2 years ago, they blocked actions 
under these applications. 

Senator O’Manoney. Do you have the names of the individual 
officers of the Navy or representatives of the Navy who appeared 
before the Appropriations Committee to request the sum? 
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Senator Enere. I do not have them in my file, but I can get them and 
produce them. 

Senator O’Manonry. Would you please produce them and give 
them to the clerk of the committee? 

Senator Enere. I will be glad to do that. We had the Navy offi- 
cials before our Committee on Interior over in the House on this same 
subject matter, and they testified at length. 

What I say is this: Where these people have been deprived in this 
manner, and have been ee y deprived by this kind of skullduggery 
on the part of the U.S. Navy, that the least that the Congress can do 
is to give to these applicants a period of time during which they would 
retain the priority that they have under these applications ‘and on 
which they spent upward of $100, 000. 

Because it cannot go on in perpetuity, it has been suggested that 
their priority continue for a period of 12 years. 

Senator O’Manoney. Do you know why the House did not act upon 
your amendment ? 

Senator Ener. The House committee ? 

Senator O’Manoney. Yes. 

Senator Eneix. I was not over there, but I understand that tne 
chairman of the House committee stated he felt that this amendment 
was somewhat extraneous to the main purpose of the legislation, as 
did this committee last year, and that as a consequence it might involve 
the legislation in collateral matters and cause difficulty in passing it 
on the floor of the House. 

My information is that the House did not refuse to include the 
amendment because the House regarded the amendment as lacking 
in merit, but only because, as a procedural matter, they thought that 
it might get the legislation into difficulty. 

Senator O’Mauoxey. What was the attitude of the Department ? 

Senator Ene ir. The Department has opposed, as I understand it, 
and Mr. Abbott, I assume, will testify later, the inclusion of this par- 
ticular amendment, in my opinion, w ithout the statement of any 
just grounds. 

What I believe has happened here, Mr. Chairman, is this, and it 
will happen again and again: that people will go in and file their 
applications, spend their money and then get “blocked out. San 
Nicholas is a particularly bad case because here, while the Navy was 
with one hand blocking these people from going forward with the 
applications they had filed in good faith, the Navy was sneaking 
around the other side and undertaking to get an appropriation of 
$529,000 to undertake the drilling, itself, Ww ith commercial operators. 

I stress that because if security required the exclusion of drilling 
on that area, the security would be just as much violated by the Navy 
going in w ith commercial operators doing the drilling as by these 
particular applicants going in, hiring somebody, and doing the drilling 
for them. 

They have spent their money to perfect these applications. They 
have been deprived of being able to go forward under those appli- 
cations by the U.S. Navy at a time w hen the Navy itself was seeking 
to do the same thing, but was caught and deprived of the ability to 
do that by those of us who were watching them, and to see that they 
did not get that. $529,000 into their appropriation. 
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These people simply say, “We have been unjustly treated. We 
have invested our money in good faith. We have waited all these 
years. We have been bamboozled and pushed around by the Navy. 
Now we want 12 years, and if within 12 years we cannot go on there 
and perfect those applications, then we will have to abandon them 
on the assumption that those lands will not in any predictable future 
time be available for this kind of exploration.” 

I think the amendment is a matter of simple justice, and I hope 
that the committee will adopt it. 

Senator O’Manoney. Are there any questions? 

Senator Atxorr. Mr. Chairman, I would just like to make this sug- 
gestion. I was aware of this question last year when we were on S. 
2181, and I would like to suggest that before we conclude these hear- 
ings that we should hear the Navy’s point of view on this. 

Senator O’Manonry. That is why the Chair asked for the names 
of certain Navy witnesses. 

Senator Enete. I will get them. You know how the Navy is; they 
keep shifting people around. You catch one fellow in something 
and lo and behold, when you try to find him 3 years later he is over 
in Japan orsomeplace. But I will find them for you. 

Senator O’Manoney. We will rely on you, Senator, to chase them. 

(Subsequently Senator Engle supplied the name of Capt. Albert 
Stanley Miller, USN, Chief of Naval Petroleum Reserves, and at 
Senator O’Mahoney’s request, Captain Miller submitted the following 
report :) 

DEPARTMENT OF THE Navy, 
NAVAL PETROLEUM AND OIL SHALE RESERVES, 
Washington, D.C., April 2, 1960. 
Hon. JoserpH C. O’MAHONEY, 


Chairman, Subcommittee on Public Lands, 
U.S. Senate, Washington, D.C. 


My Dear Mr. CHAIRMAN: In reply to your letter of March 28, 1960, I ap- 
preciate the opportunity to express an opinion regarding the amendment to 
S. 2983 and H.R. 10455 proposed by Senator Engle. I must emphasize, how- 
ever, that these comments are my personal opinion and do not necessarily 
reflect those of the Navy or the Department of Defense. 

The proposed amendment, as I understand it, would insure preferential treat- 
ment to the first qualified applicants for oil and gas leasing of military reserva- 
tions, when such leasing is later determined not to be inconsistent with the 
military use thereof. 

As you are aware, the controversy over granting leases on San Nicolas Island 
has continued for many years. Correspondence in this office goes back to 1930. 
As an example, I enclose a copy of a report made by a Mr. Kemnitzer. Al- 
though this report was not dated, it is included in files of the early thirties. 
The importance of this report lies in the fact that there were earlier applicants 
for leasing than the clients mentioned by Mr. Gribbon. 

In 1955 the Navy requested the U.S. Geological Survey to make a survey of 
the island and report on the possibility of the existence of oil. The survey 
was made at a cost of about $113,000. It is expected that the professional 
paper containing this report will be available to the public in about 8 months. 
The concluding sentence of this report is as follows: 

“The anticlinal fold that exists on San Nicolas Island would undoubtedly 
have been tested as a likely structure for the accumulation of petroleum if it 
were located on the mainland.” 

I concur in the objections of the Department of Interior to the proposed 
amendment. In addition, I strongly object to the amendment for the following 
reasons: 

(a) The rights of the original applicants are not protected. You will note 
that the names of the original applicants are not included as clients of Mr. 
Gribbon. 
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(b) It would be in the best interests of the United States that leasing be 
done under competitive bids if and when the island is released by the military. 
This method would reimburse the Government for funds expended on the is- 
land and would be fair to all people interested in the island in the past and in 
the future. 

Additional correspondence on this matter is on file in this office and will be 
made available should your committee wish to review it. 

Sincerely yours, 
A. S. MILLER, 
Captain, U.S. Navy, Director. 


MEMORANDUM TO LESTER H. WOOLSEY CONCERNING THE ACQUISITION AND Dsz- 
VELOPMENT OF THE OIL AND GAs Rieuts To SAN Nicoias ISLAND, VENTURA 
CouNTY, CALIF. 


(By William J. Kemnitzer) 


My attention was first directed to the petroleum possibilities of San Nicolas 
Island, Ventura County, Calif., early in 1930 while I was engaged in private re- 
search at the California Institute of Technology, Pasadena. In making a detailed 
appraisal of the petroleum resources of the State of California, I found it neces- 
sary to include the islands off the coast of southern California, an inclusion which 
was not generally made in previous appraisals. Accordingly, I searched the 
literature on the islands and made inquiries as to visits to them by petroleum 
geologists. I found the literature meager and that no detailed reports on the 
petroleum possibilities had been made, and that few petroleum geologists had 
visited the islands. 

Upon determining that there were oil and gas potentialities, I related the fact 
to some of my friends who together with myself made application for oil and gas 
permits. These applications were tendered to the General Land Office about 
November 1930. The General Land Office refused to accept them for filing 
basing such refusal upon an Executive order then in effect. Subsequently, on 
or about the 4th or 5th of April 1932 an Executive order was made reopening 
certain of the public domain, subject to specified conditions, for filing for oil and 
gas permit. At that time I was without the State of California and the original 
applicants together with two others made filing on the entire island and there- 
after retained me to direct in the geological work and, as my headquarters were 
in New York, to use such efforts as I might be able, to procure the granting of 
the permits and conduct subsequent development of the island. During the time 
the applications have been pending there has been expended for legal and geo- 
logical work approximately $2,000 and, furthermore, during this entire time ex- 
tensive geological study has been carried on. 

The geological investigations which were conducted continuously while the 
applications were pending have been as follows: Beginning about June 1930 
I personally made a reconnaissance of the island expending about a week 
in the field and continuing office research until about July 3 when I made 
another visit to the islands together with Dr. Ralph Arnold, widely known 
petroleum geologist who corroborated my first observations. Subsequently, I 
continued in the office the preparation of maps, paleontological studies, etc., 
Kenneth Lohman, then candidate for his doctorate degree in geology and 
now paleontologist for the U.S. Geological Survey, was obtained and he made 
a visit to the islands with the idea of gaining additional paleontological evi- 
dence and checking my original observations. Subsequent to Mr. Lohman’s 
work, H. C. G. Vincent, formerly geologist with the Royal Dutch Shell and 
now teaching at Cambridge University, England, was engaged, and he spent 
about 10 days making geological investigations on the island. 

From the data obtained by Ralph Arnold, Kenneth Lohman, H. C. G. Vincent, 
and myself, I continued studies and compilations in the office until about June 
1932 when my brother, Luis E. Kemnitzer was engaged. He took residence at 
the California Institute of Technology and entered upon a continuous detailed 
investigation of the geology and petroleum possibilities of San Nicolas. His 
work, which has consisted of considerable fieldwork on the island together with 
the necessary office work, is continuing at the present time. 

In addition to the geological investigations, considerable time and money 
has been expended in the matter of legal work. Messrs. Lester Woolsey, of 
Washington, D.C., and Herndon J. Norris, of Los Angeles, have acted as counsel 
from the beginning, while Bernhard Knollenberg, of New York, was employed as 
special counsel for a period of several months, while I together with the legal 
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counsel have acted for the applicants in their dealings with the Government. 

In summary, the geological and legal investigations have been carried on from 
June 1930 to date and the amount of actual money expended exceeds $2,000. 

Prior to my investigations, the petroleum possibilities of San Nicolas Island 
were considered to be nil by the Government. Their representative, Dr. Wendel 
H. Woodring, as the result of an examination made in 1925, filed a report with 
the Geologic Branch of the U.S. Geological Survey at Washington, D.C., and 
distinctly stated therein, “The island offers no inducement for prospecting for 
oil and gas.” Thus the petroleum possibilities of the island as we see them are 
strictly the result of our original discovery through our own efforts and expendi- 
ture of both time and money. 

Senator Atuorr. I would like to ask one further question. Is this 
a known geological structure ? 

Senator Enete. No; it is not. This amendment, and the language 
of this bill, would preclude the priority of those applications if, in 
the interim time, this becomes a part of a known geological structure. 

In other wor ds, if, during this 12-year period, ‘this area becomes 2 
known geological structure, then the priority of the application is 
lost, just as it is ordinarily under the law. That would be proper. 

Senator O’Manoney. Thank you very much, Senator. 

Senator Ener. Thank you, Mr. Chairman. I appreciate the op- 
portunity to have appeared. 

Senator O’Manonry. Mr. Abbott. 

Mr. Apporr. I had understood that Mr. Sweeney from Roswell, and 
Mr. Smith from Denver, representing the Independent Petroleum 
Associations, have airplanes to catch, and I would be happy to yield. 

Senator O’Manonry. Thank you very much. 

Mr. Sweeney, please. 

Mr. Sweeney. Thank you, Mr. Abbott, and thank you, Senator. It 
is rather important that I be back in Roswell in the morning. 

Senator O’Manonry. Am I correctly advised that you intend to 
proceed briefly ? 

Mr. Sweeney. Yes, sir. I have a short statement to present. 


STATEMENT OF HENRY N. SWEENEY, GENERAL MANAGER OF OLEN 
F. FEATHERSTONE, ROSWELL, N. MEX. 


My name is Henry N. Sweeney, of Roswell, N. Mex. I am employed 
as geologist and general manager for Olen F. Featherstone. Mr. 
Featherstone is an oil producer with headquarters at Roswell. He 
has been in the oil business since 1918 and has engaged extensively 
in the development of Federal lands. 

I appeared before this subcommittee last July to urge clarification 
of the suspension clause in 8. 2181. We have much more at stake 
on this particular issue than any other party, and probably have 
devoted more thought and study to its application than even the 
Department. 

I sincerely believe that Public Law 86-294 should be amended with 
respect to requiring the payment of rentals during a contest; other- 
wise, the unwholesome concept results that a person must pay for 
the right to defend his property. Under such a concept, the Depart- 
ment and the lessee are not on equal terms in what should be a fair 
and impartial determination of rights. 

If the Mineral Leasing Act were legislation in which meanings, 
rights, and obligations were so clear that violations weer inexcusable, 
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then perhaps there would be some merit to the contention that a lessee 
should be punished from the inception of a governmentally initiated 
contest, rather than on final determination. 

This is not the case, however, for Congress, the Department of the 
Interior, and the oil and gas industry have recognized on many 
occasions the many ambiguities in the act. 

The confusion resulting is demonstrated by the report on the hear- 
ings at Albuquerque in 1956 of the Subcommittee on Public Lands 
of the Senate Committee on Interior and Insular Affairs. The De- 
partment itself has recognized the urgent need of clarifying the Min- 
eral Leasing Act in the hearings last summer relating to Senate bill 
2181. 

Unfortunately, the practical result of requiring the payment of 
rentals during a contest is to give the Department either the power 
to bankrupt leaseholders or to deprive them of the subject matter 
of the litigation, that is, the leases, and I might point out that if our 
operations had been confined to Wyoming we would not have been 
able to continue for the last several years in this contest that has 
been pending, while itself making no real effort to determine the 
merit of the controversy. 

The probability of this is not idle conjecture. For example, a com- 
pany owning 45,000 acres under lease and 100,000 acres under option 
would have the entirety of its holdings suspended from any dealings 
if a contest were filed. Its property would produce no income. 

To hold this acreage, however, the company would have to pay 
$72,500 each year at rentals of 50 cents per acre. Hundreds of thou- 
sands of dollars would thus be required to see the matter through, 
for in the Featherstone case, leases have been suspended by the De- 
partment since 1956. There are most probably years ahead still, prior 
toa final determination. 

The high cost of defending one’s position consequently is not mere 
conjecture. It need hardly be said that this is administrative con- 
fiscation. It is a denial to a citizen of any practical right to assert 
his defense. It is carte blanche to the Department to destroy prop- 
erty rights without even a hearing by the simple expedient of placing 
the price of the hearing beyond the reach of the average lessee. 

The only real answer to such a fundamental unfairness is to sus- 
pend the running to the term of a lease and the payment of rentals in 
any situation where the Department wishes to challenge a lessee. This 
is fair and equitable for many reasons, including the following: 

(1) In a departmental contest the Department and the person 
accused should be on equal terms. This cannot exist where by delay 
alone the Department can defeat its contestees. Neither can it exist 
where, by the lessee losing the contest, he also loses the many years 
of rentals paid by him during its pendency. The Department loses 
nothing, for it merely resumes its original position. 

(2) The Department should not be allowed to assume that a lessee 
is guilty until proven innocent, That this concept exists is shown by 
the fact that the Department itself insisted on changing Senate bill 
2181 from allowing suspension of rentals—Committee Print No. 2— 
to requiring the lessee to continue paying rentals. 

It is also shown through the Department’s immediate suspension 
of the lessee’s right to deal with his lease—prior, of course, to a deter- 
mination of whether the Department or the individual is right. 
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I might point out that after our leases were suspended, it was some 
3 years before the Department even looked at our records, despite our 
repeated invitations for them to do so. 

Expressed differently, the Department renders judgment first and 
allows trial second. This, together with requiring the payment of 
rentals during contest, places the contestee under an unjust burden 
prior to any proof of error. 

(3) It is not fair to require a person to pay for property which he 
cannot use. In each lease contest, however, the Department has sus- 
pended immediately the leases involved, thereby depriving the con- 
testee of the right to use his property. Yet the Department demands 
that the lessee continue to pay for the right to use the lease. 

This is so fundamentally unfair that its application by the Depart- 
ment with respect to due process of law must be subject to question. 

(4) It is no fair to require a person to pay for the privilege of 
proving himself right, even against the Government. Yet that is the 
result here. If a lessee cannot or does not pay rentals, the lease ex- 
pires, and although his position proves correct, he has still lost his 
lease. To maintain the status quo and thus to prove himself right, he 
must continue to pay for a lease he may lose. 

Senator O’Manoney. On the first page of your statement you said 
that the Department had suspended the leases. Do I remember that 
correctly ? 

Mr. Sweeney. Yes, sir; in 1956. 

Senator O’Manonry. Where was that portion of your statement? 

Mr. Sweeney. On page 2, about the middle of the page, Senator. 

Senator O’Manoney. Yes; I locate it now. 

Do you know what the language they used was? 

Mr. Sweenry. They did not notify us. They notified either the 
supervisor or the office manager not to recognize any assignments into 
or out of us. 

Senator O’Manonry. Do you know what the language of the notice 
to the supervisor was? 

Mr. Sweenry. We have never seen the notice. We were just ad- 
vised by the land office. 

Senator O’Manonry. My questions are intended to develop the 
fact of whether or not the supervisor was notified to suspend the 
leases, all except the rentals. 

Mr. Sweeney. I believe that he was notified just not to approve 
any assignments into us or out of us, or any applications for exten- 
sion until further notice. 

Senator O’Manoney. Proceed. 

Mr. Sweeney. Fifth, it is not logical for the Department to enforce 
payment for a lease which it contends is nonexistent. The Depart- 
ment insists in fraud pleadings that the suspect leases are void from 
their inception. It says that in reality they never existed. 

Granting the Department’s position, would it not seem more logical 
to suspend all aspects of the lease, including the payment of rentals, 
rather than, as the Department now does, all aspects of the lease 
except the payment of rentals? In this manner, when it is deter- 
mined whether a valid lease ever existed, rights and duties under it 
can again go forward. In other words, fairness would require that 
the Department suspend everything or nothing. 
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Sixth, by demanding continued payment of rentals, the Department, 
in effect, requires a compounding of the fraud or violation. If the 
American concept prevails of innocence until guilt is proven, then it 
may be fair to assume that the persons involved in Government con- 
tests, if violators at all, are such by reason of the difficulty of determin- 
ing its many ambiguities. 

If they were wrong in their interpretation of the act, then certainly 
they do not wish to carry forward their violation by any further 
dealing with the leases in question. That is true in our case. If we 
got a clear-cut ruling that we have been in violation of the act, we 
will be glad to correct the leases in question. We do not think we 
should be subject to a blanket charge of fraud. 

The Department should not be allowed, through the requirement 
of continued rental payments, to force a continuance of the alleged 
violation. 

In view of the above, it is difficult to understand the Department’s 
insistence on basic inequity. If the Department’s position is based 
upon a loss of rentals to the Government, then certainly this is a 
classic example of sacrificing for money fundamental concepts of 
individual rights. 

Even granting that this is the Department’s position, however, it 
would seem that the loss to the Government is not as great as the 
Department apparently believes. Only three contests have been filed, 
and the loss to the Government on these alone would not be great— 
although to the contestees the price is staggering. 

Further, the Federal loss in itself is inconsequential, as only a small 
percentage of the rentals goes to the Federal Government. 

Lastly, the basic purpose of the Mineral Leasing Act is to encourage 
the development of the public domain, and some immediate loss of 
revenue by suspending rental payments on the relatively few leases 
involved would seem unimportant in the light of the overall objective 
of the act. 

In most other respects we support H.R. 10455, but we strongly urge 
that H.R. 10455, if reported out, be amended to include the “Suspen- 
ye During Proceedings” clause contained on pages 12 and 13 of 

. 2983. 

gree you for the opportunity of again stating our views on this 
subject. 

Senator O’Manoney. You are very welcome, sir. 

Are there any questions ? 

Senator Fone. Your whole argument is that you do not want to pay 
a rental while a contest is pending and you cannot use your leasehold. 

Mr. Sweeney. We do not think it is fair, sir. We had no use of 
the leases until the suspension clause was passed last fall. Actually 
our leases began expiring, and a number of them have expired since 
this contest began, and we are not even close to an initial hearing on 
it yet. 

Banshee Fone. Can you give us an idea of how much acreage is 
involved ? 

Mr. Sweeney. For our part, approximately 140,000 acres. 

Senator Fone. What isthe rental that you pay now? 

Mr. Sweeney. They are all in their second term. It is 50 cents an 
acre. $72,000 a year we are paying. 
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Senator O’Manoney. It will be interesting to know what the 
opinion of the committee will be as to whether or not a defendant 
should be required to pay for the privilege of defending himself. 

You are excused. 

Mr. Sweeney. Thank you, Senator. 

Senator O’Manonry. Mr. Smith will be the next witness. 


STATEMENT OF ARTHUR THAD SMITH, GENERAL ATTORNEY, 
CONTINENTAL OIL CO., DENVER, COLO. 


fr. Smirn. My name is Arthur Thad Smith, and I am general 
attorney for Continental Oil Co., Denver. I am very honored to 
have this opportunity to appear at this hearing on the matters now 
under consideration. I also appreciate the courtesy in being allowed 
to testify out of turn in order that I can make a plane this afternoon. 

I am only going to comment on two or three points which we con- 
sider major points of interest to us. I do not have a prepared state- 
ment to present at this time, but I will refer to some statements that 
were made at the hearings on S. 2181 and other bills last summer. 

Before going forward, however, I would like to say that at this 
hearing I have been asked to represent the Independent Petroleum 
Association of America. I am not an independent producer, as is 

evident from my position with Continental Oil Co., but I would like 
to explain that I am a member of the Independent Petr oleum Associa- 
tion of America, and Mr. William T. Blackburn, who is chairman of 
the public- lands committee of that association is an independent 
»roducer in Denver. Perhaps he designated me to appear here in 
half of that association by reason of the fact that I have worked 
very closely with him as a member of the public-lands committee, and 
perhaps am in a position to express the general views of the associa- 
tion on the significant matters here. 

Particularly, I might also point out that in the consideration of 
the significant points in this legislation, we have felt, and I think 
properly, that there is not a great difference of views among the in- 
dependents and the integrated oil companies, such as Continental with 
whom I am associated. 

There may be some differences, and where there are I will try to 
point them out so that there can be no misunderstanding as to my 
position and the considerations that our committee and ‘association 
have in mind. 

First, I would like to say that we favor, in principle, S. 2983, and 
we also favor in principle H.R. 10455. The reason I can say that 
without any reservation is that in both of those proposed bills there 
are provisions for consolidation of lease and option holdings. 

This, to our association, is the paramount thing in this legislation. 
This is because the consolidation of option and lease holdings will 
greatly lessen the paperwork involved in the acquisition of “leases, 
and it also will do a great deal to eliminate the confusion that now 
exists as to whether a particular holding is chargeable as an option or 
as a lease. That is a point of confusion which, superficially, you 
might not think should exist but which does, in fact, exist, and the 
reasons for it and the general situation were presented i in considerable 
detail by Mr. Blackburn when he testified last summer on S. 2181 and 
other bills then pending. 
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With respect to two or three of the other points of importance, and 
points of difference between these bills, I would like to comment as 
follows: With respect to rentals, we take the position that we are 
not asking that rentals be increased, and that the waiver of the second- 
and third-year rentals be done away with, but that if it appears that 
economic conditions have changed so that such a change in the rental 
provisions is desirable, as is provided in H.R. 10455, we do not 
oppose it. 

Ve do not ask for increase of rentals because we are the people 
that pay the rentals, and while for large or what you might say inde- 
pendents with large resources and integrated companies the increase 
in rentals is not going to be unduly burdensome, I think I would be 
remiss if I did not point out, along the lines that Judge Downing 
pointed: out yesterday, that there are many very—well, I would not 
say small producers—there are independents with small resources who 
now, when they apply for a Federal oil and gas lease, pay 50 cents for 
the first year rental or the initial bonus payment, and then for 2 years 
are relieved of the burden of paying any rental. 

To them, carrying leases maybe of 30,000 or 40,000 acres. is a sub- 
stantial and important item. Members of our association have 
pointed out, members who do not have extensive resources have pointed 
out, that this is a matter of concern to them. I wish only to call that 
situation to the attention of this committee. 

The second major thing I would like to comment on is the provision 
regarding administrative cancellation of leases which are different 
in these two bills. 

Before commenting on that, let me say that our interest in this legis- 
lation and these proposed bills does not arise out of any desire to 
bail anyone, including ourselves, out of law suits or departmental in- 
vestigations now pending. 

I can say that Continental Oil Co. has some leases involved in 
these investigations, and I want it made perfectly clear that we are 
not here for the purpose of trying to help our position with respect 
to those leases. 

Last summer Congress undertook to pass S. 2181, which protected 
beyond any doubt bona fide purchasers of leases. We felt that was 
important; we felt that that was fair. But from here on we feel that 
those investigations should proceed in an orderly and proper fashion, 
and we do not.come here to look for any kind of assistance. 

I say that because in these provisions regarding administrative can- 
cellation there is a ibility that the legislation might in some way 
affect. those trrodgeeia and I wish to present my comments in an 
entirely objective manner to the end that legislation may be enacted 
on this point which is in the best interest of the public and of those 
operating on the public lands and of the United States. 

H.R. 10455 leaves the situation as it is now, and leaves the pos- 
sibility of this matter being determined by court, eventually by court 
decisions where it is now. That is satisfactory to us. Mr. Abbott, 
speaking yesterday, suggested that possibly some clarification would 
be in the interest of everybody so that we would know which way 
we are going. 

AsI fed’ S. 2983 there is provided in that bill some clarification of 
this point, and it is made clear that the Secretary can cancel in the 

43012—60—pt. 35 
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first instance an oil and gas lease where it has been acquired in some 
fraudulent manner. Of course, the lessee would have the right to 
proceed to court under the Administrative Procedure Act. 

The bill also provides for an alternative, whereby the matter can 
be referred to the Attorney General and a court action brought, in 
which, if fraud is found, a severe penalty may be placed upon the 
offending party. 

We do not object to those provisions. We do not ask that a severe 
penalty be put into the law, but we can see the purpose of it, and 
can see no reasonable basis for an objection to it if that is the desire 
of this committee. 

If H.R. 10455 is now under consideration, as I understand is the 
case, it will, of course, be necessary to amend that bill to contain this 
provision. 

However, there are some in the industry and in our association who 
raised this point, that where cancellation of a lease is predicated upon 
fraud on the part of a lessee or an applicant, that that is a little 
something over and beyond .which the Bactoais should be able to 
determine as an administrative matter and as a question of fact. 

They are concerned by the fact that under S. 2983 such a deter- 
mination of the Secretary is permitted. If it is permitted under the 
present law, they are concerned about that, too. 

As I understand the views of these people, what they would like to 
see is perhaps a further provision that in the event the Secretary finds 
fraud and cancels the lease and makes a final determination to that 
effect, and the offending party proceeds in court under the Admin- 
istrative Procedure Act, that it be provided that the issue of fraud 
be heard de novo in court, and that they will not be bound by the 
findings of the Secretary on that particular issue as might otherwise 
be the case. 

Senator Anxrorr. Mr. Smith, would you enlighten me? At the 
present time, what is the issue confined to in the Federal court upon 
an appeal from a decision? What is the issue in a Federal court? 

Mr. Smiru. The issue in the Federal court, if I may speak gen- 
erally, as I understand it, would be, in any case, the correctness of the 
action of the Secretary, and insofar as the action of the Secretary 
has involved determinations of questions of fact there might very well 
be some weight given to the conclusion he reached. 

Senator Attorr. What I am really trying to do, and perhaps I 
should ask the question more directly, is: Is this, in effect, a trial de 
novo, or is the action in a Federal court to determine whether the 
Secretary has acted in an arbitrary and capricious manner? Of 
course, the proof in the respective instances would be decidedly dif- 
ferent. 

Mr. Smirn. At least I think there is just cause for the apprehension 
that on a question of fact, such as fraud would be, it would -not be a 
trial de novo. Most of the cases that have come up in court in recent 
years have been questions of interpretation of the Leasing Act, appli- 
cation of the Secretary’s regulations, and matters of law and procedure 
which did not involve this particular point. 

I cannot say yes or no to your question, but I think there is cause 
for concern. In any event, the suggestion is that, so there will be no 
doubt, there might be a provision that that issue would be heard 
de novo in court. 
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Those are the three or four points which are of concern particularly 
to or that I represent. 
roing back for a minute to the question of administrative cancel- 
lation 
Senator O’Maunonry. Mr. Smith, let me interrupt you just for a 
moment. 
H.R. 10455, on page 15, beginning at line 1, provides: 


If, in any such proceeding, an underlying lease, interest, option or permit 
is canceled or forfeited to the Government, and there are valid interests therein, 
or valid options to acquire the lease, or an interest therein which are not 
subject to cancellation, forfeiture or compulsory disposition, the underlying 
lease, interest, or option or permit shall be sold by the Secretary to the highest 
responsible qualified bidder by competitive bidding under general regulations 
subject to all outstanding valid interests therein, and valid options pertaining 
thereto. 

That is the House language. The language in S. 2983, on page 12, 
beginning at line 5 under the title “Bona Fide Purchaser,” reads as 
follows: 


The right of cancellation or forfeiture for violation of the provisions of this 
Act shall not apply so as to affect adversely the title or interest of a bona fide 
st “ier or purchaser in any lease, option for a lease, or interest in a lease acquired 
in conformity with the acreage limitations of this Act from any other person, 
association or corporation whose holdings, or the holdings of a predecessor 
or successor in title, including the original lessee of the United States, may 
have been canceled or forfeited, or may be subjected to cancellation or for- 
feiture for any such violation. 


Which of the two do you prefer ? 

Mr. Smirn. We have no serious objection to either language. On 
the whole, I think we tend to favor the language in H.R. 10455. 
There are one or two points in the passage from S. 2983 which you 
read which seem to us should be given consideration. 

Senator O’Manoney. How inclusive are the two words “underlying 
lease” ? 

Mr. Smirn. Where do they appear, Senator? 

Senator O’Manoney. In the sentence from the House bill. 

Senator Atxorr. If you have the blue copy, that will be on page 
13, line 21. 

Mr. Suirn. I interpret that to be the lease issued by the Govern- 
ment itself, as to the interest of the record titleholder, and recognizes 
that. there may be many other outstanding interests at the time a 
proceeding is commenced, which is the case in the pending proceed- 
ings. I am not sure that I grasp the full significance of the language 
in the bill. 

Senator O’Manonry. If the lease is underlying, does it not lie 
beneath everything else?” 

Mr. Surrit. I think that is true, that every interest in a Federal 
oil and gas lease that any private person has is derived from the basie 
lease and is based upon the basiz lease, which I gather is intended to 
be referred to by the word “underlying.” 

Senator Atrorr. Is this what you are saying, that you interpret 
“underlying” as meaning the original lease from the Government ? 

Mr. Smiru. Well, the original lease or the lease as extended. 

Senator Atrorr. But the original contract or the extended con- 
tract with the Government ? 
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_Mr. Suurn. I think that is what it is intended to refer to; yes, 
sir. 

Senator O’Manoney. If the foundation of a building collapses, 
does not the whole building go down ? 

Mr. Smrru. Yes, sir. 

Senator O’Manoney. Thank you very much. 

Mr. Smiru. I have just one other comment regarding this cancel- 
lation matter which was dwelt upon at length by the Solicitor. That 
is with respect to what he referred to as a third alternative, which 
might involve a restriction, a clear restriction, on the present author- 
ity or believed authority of the Secretary with respect to cancellation. 
tion. 

I do not see that either of these bills involves that point. Possibly 
it will come up. We, except to the extent that I have suggested pos- 
sible further amendments in S. 2983 on this point, do not generally 
favor or pursue with favor the idea that further restrictions should 
be placed on the Secretary. 

If, however, any. definite proposal is presented, we would like an 
opportunity to comment on it at that time. But we feel that this 
matter jean be worked out under the language of either the House 
bill or S. 2983. 

If it follows the language of S. 2983, we suggest consideration be 
given to this trial de novo point on the question of fraud. 

As to other matters that are covered in these bills, we have no 
strong feelings, I mean the Independent Petroleum Association. The 
Alaska question we feel can be better handled by those that are pri- 
marily interested in Alaska. We recognize the peculiar physical 
conditions of the State of Alaska, and we are sure that appropriate 
consideration will be given to those matters. 

As to the term of a competitive lease, which in S. 2983 is put at 
10 years, we would tend to agree with Interior that that should 
continue at 5 years as it is now. A competitive lease is presumably 
on a known geological structure and 5 years should be long enough 
to test the lands. 

The provisions that are in both bills regarding how options will 
be handled are agreeable and we have no comment or suggestion with 
respect to those matters. 

wish to repeat in closing that our greatest interest is in the con- 
solidation of lease and option holdings for the reasons that I have 
stated. We would strongly urge that the other matters that are 
contained in these bills, or other suggestions that are made for amend- 
ments to.these bills, not result in losing a change in the law which 
will result in that consolidation of leases and options. 

Thank you again for the opportunity to appear before the com- 
mittee. 

Senator O’Manoney. You are very welcome, indeed. 

Are there any additional questions ? 

Senator Atiorr. Yes, I have several, Mr. Chairman. 

Referring again to the matter which the chairman raised, on page 
13 of your blue copy at line 21, with respect to the underlying lease 
interpretation, it goes on in line 22 and says “and there are valid 
interests,” do you presume that “valid” there is meant to read “bona 
fide” ? 
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Mr. Smirx. Well, I would say “Yes.” 

Senator Attorr. There may be a piece of loose draftsmanship, 
maybe, here. 

re we in a position of creating a good title upon the basis of a 
false title? This is a thing that we have to face squarely in this com- 
mittee and decide. 

Senator O’Manoney. It is a matter of draftsmanship. I think. 

Senator Antnorr. But if it meant that there are interests acquired 
in a bona fide manner, which are not subject to cancellation, is not this 
the supposition that you can raise a good title upon a poor title? 

Mr. Smiru. Well, I do not think so. The situation that this par- 
ticular part of this legislation is concerned with is the fact that the 
record titleholder to a Federal oil and gas lease is, in many cases, not 
the equitable owner of any very substantial interest therein. 

A record titleholder will enter into an operating agreement, grant 
an option, or otherwise convey working rights in the lease agreement 
of perhaps half, perhaps three-quarters, and perhaps more, to some- 
one else who purchases that interest as a bona fide purchaser for value. 

He then has the greatest interest of anyone in the equity under that 
lease, but he does not hold the lease himself. The purpose of this 
portion of this bill, as I see it, is to make clear that the owner of the 
substantial equity under the lease will not be penalized or hurt by 
reason of some wrongdoing on the part of the record titleholder, con- 
cerning which he knew nothing and about which he could do nothing. 

If the draftsmanship is not perfect in that respect, possibly some 
rephrasing of language is in order. But the principle is necessary, 
the recognition of the principle is necessary, if we are to operate in 
the industry the way we do now. 

Senator Atiorr. Mr. Smith, I would like to pursue this further, 
but there are other matters that I would like to ask you about. I 
know that time is pressing. 

This morning I have had mimeographed and distributed a recording 
act for the Leasing Act of February 25, 1920. You will recall that 
last year when you appeared before this committee on S. 2181 we 
discussed this matter quite thoroughly about recording and about the 
full effect of bona fide purchaser. I believe you have a copy of 
this item. 

I particularly call your attention to the blue copy you have of the 
House bill, to page 10—and in the other bill, Mr. Chairman, it is 
subparagraph (d) (2), at about page 9 or 10—where there is a sentence 
which reads: 


Such notices or statements of options filed in accordance with this section 
during the period from January 1 through June 30 of each year shall not be 
made available by the Government for public use until October 1 of such year 
and such notices or statements filed during the period from July 1 through 
December 31 of each year shall not be made available by the Government for 
public use until April 1 of the following year. 


In other words, this is, in effect, what I would presume to call a 
secrecy clause with respect to the holding of options which would 
permit a company to keep its secret ¢rom: 3 months to 9 months after 
it was done. 


What, first of all, is your attitude toward this particular clause in 
this bill? 
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Mr. Smirn. Well, that clause is not objectionable. I suppose it 
arises from the fact that in initiating an exploratory venture, after 
certain preliminary geological or geophysical work is done, and where 
Federal lands are involved, usually the first step is to get an option. 

The purpose of this is to permit the person who gets the option 
to keep his activity quiet and unknown for a reasonable period of time, 
and is necessary by reason of the fact that this bill now requires that 
you file notices of your options very shortly after you take them. 

Now, of course, all we do is report options every 6 months and no- 
body knows what options we hold. The purpose of this would be to 
give you about 90 days to quietly get together your block without hav- 
ing to disclose what you are doing by having the options immediately 
a matter of public record. 

Senator Attorr. I have a reason for raising this question. I would 
like to have you comment, if you will, on the amendment which I in- 
tend to propose later with respect to a recording act for mineral leases, 
and particularly as it applies to this, because this sentence that we have 
just referred to, it seems to me, at least, is partially contradictory 
with a systematic recording and an amendment which I intend to pro- 
pose later and have the committee consider. 

Mr. Smiru. I have a copy, which was given to me this morning, of 
this proposed recording act, and I am familiar with it by reason of the 
fact that considerable work was done on this by the legal committee 
of the Rocky Mountain Oil & Gas Association on this subject, and 
not only prior to your suggestions of last summer which you men- 
tioned, but since then. 

It seems to me it would be inconsistent to say that an option which 
has been filed is both a matter of public record, such as to give con- 
structive notice, and that it would be secret for 90 days. There would 
have to be some language reconciling those two features incorporated 
in H.R. 10455 if the proposed amendment regarding recording is 
adopted. 

Senator Arrorr. Do you find it a little inconsistent to talk about 
bona fide purchasers and putting responsibility on bona fide pur- 
chasers, and guaranteeing the rights of bona fide purchasers under 
the present recording laws relating to oil and gas leases, options, and 
other agreements ? 

Senator Attorr. I do not follow your question. 

Senator Attorr. I say, Do you find it a little inconsistent to pre- 
scribe rights of bona fide purchasers under the present laws regarding 
the recording of oil and gas leases, options, and other agreements ? 

Mr. Smiru. I think I understand the question now. 

I do not believe I would take the position that it is inconsistent, but 
I must say that it is a little puzzling. It is puzzling in this respect: 
that there is a recent court decision in the State of Wyoming, I think 
it is Dame v. Meliski, where the Supreme Court of Wyoming held, not 

rhaps a complete holding in that case, but at least a decision in the 

anguage of the case intimates, that matters filed with the Bureau of 
Land Management are not matters of which people dealing in lands 
have constructive notice. 

They say that the only place where a person is chargeable with con- 
structive notice is in the records of the county recorder for the par- 
ticular county involved. ~ 





MINERAL LEASING ACT AMENDMENTS 303 


In the light of that court decision, it is puzzling as to just what 
the effect of the maintenance of the records of the Bureau of Land 
Management may be with respect to people who acquire Federal leases. 

If he is not charged with constructive notice of them, probably— 
and he does not otherwise know about a situation—he is a bona fide 
purchaser under the State law. 

You ask me what is the effect of providing that he is a bona fide 
purchaser in the leasing act and in the light of that background it is 
a little puzzling. I would say that many of us feel that in spite of 
the case of Dame v. Meliski, there is a possibility that we would not 
be protected, or there was prior to S. 2181, and that we urged the pass- 
age of that out of an abundance of precaution, so there could be no 
question that people purchasing interests in Federal leases as bona 
fide purchasers would be protected. 

Senator AtLorr. Your association, pursuant to the very extensive 
price weg we had on this last year, did some work on this particular 
subject. 

vent is your recommendation with respect to the recording amend- 
ment ¢ 

Mr. Smirn. Here, of course, I am not speaking for the Independent 
Petroleum Association, for the reason that, so far as I know, neither 
that association nor the public lands committee of that association 
have given this matter consideration. 

I do know that the legal committee of the Rocky Mountain Oil & 
Gas Association, with the blessing of the executive commtitee, has 
considered this matter and feel that some kind of a recording provision 
that would first specify what instruments affecting title are to be a 
matter of public record, and, secondly, charging the people dealing in 
ae lands with constructive notice of those things, is generally 
good. 

Whether this particular language which has been presented here 
this morning as an amendment intended to be introduced by you, 
Senator Allott, is the best way to handle it, I would not undertake 
to say. 

I could say this however; that many lawyers who are very active 
in public land matters have studied this and feel that this sort of thing 
would be workable. 

Since the matter has come up, I would like to make two comments 
for the benefit of anyone considering this. There are two serious 
problems which arise in dealing with a recording act for the BLM 
records, and this only relates to the BLM records as to oil and gas 
leasing. 

One of them is the indexing. In States there is no problem about 
indexing. The State recording act tells the county recorder how to 
run his index. The Secretary of the Interior, however, has been in- 
dexing these matters that are in the BLM for 40 years, and perhaps 
much longer. 

It seems to me a little bit late to start telling him too much about 
how he is going to index those records. You have a real problem in 
reconciling what you are going to say about how these records will be 
indexed with what he has been doing for many, many years. That 
is one thing that is troublesome. 
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The other major troublesome point is that in every State where 
there are public lands, there is also a State recording act. What is 
the effect or what would be the effect of a recording act for oil and 
gas leases on the public lands insofar-as the already existing recording 
act of the various States or the State in which any particular lands 
lie, the effect between those two recording acts. 

I do not know if there is any final answer to that. We have felt 
that a recording act such as this one that we have here before us is one 
approach that is feasible and consistent with existing laws, and which 
will not get into any serious trouble. 

It does not, and I do not see how it could, do away with the State 
recording laws. They will continue to exist and have the effect that 
they have now. That situation does create a problem. In consider- 
ing this in the Rocky Mountain Oil & Gas Association, we have 
attempted to consider the ramifications of that problem. 

Senator Attorr. However, it would also oo consistent, would it 
not, with the proposed House version and the amendments we have 
already discussed, the bill before us ? 

Mr. Smiru. Yes, sir; except in this respect that you have brought 
out. That is the only thing that has occurred to me that will cause 
trouble, this provision against disclosing options. 

Senator Attorr. But particularly, the main thing which you have 


said you are interested in, doing away with the distinction between 
leases and options and bringing order out of that chaos, this amend- 
ment would be wholly consistent ? 

Mr. Smiru. Yes, sir. 

Senator Attorr. There is another amendment which I propose to 


offer at a later time. I might say that one of the amendments will be 
a statute of limitations for appeals to the court from final decisions 
of the Secretary, under the Leasing Act of February 25, 1920, as 
amended, which puts a 90-day limit or statute of limitations upon 
the appeal. 

It is my understanding that there is nothing in the law at this time 
which limits the time within which a person may take such an appeal. 
Is that correct ? 

Mr. Smiru. That is a result of our research; yes, sir. 

Senator Attorr. What would you say with respect to this amend- 
ment, which I believe you have before you ? 

Mr. Smiru. Well, this, again, is something that has been considered 
in the legal committee of the Rocky Mountain Oil and Gas Associa- 
tion. 

We who have studied this favor something of this kind. As we 
read the Administrative Procedure Act, and there may be something 
in it that we have not found, it does not place a time limit upon going 
to court from a final decision of an administrative agency, or, in this 
case that we are interested in, from a final decision of the Secretary 
of the Interior. 

It may be that in many situations this is not a matter of grave con- 
cern. It certainly must not be of too much concern because as far 
as we can see, nothing has ever been provided with respect to limiting 
the time within which you can go to court. 

But whatever the situation may be in other matters, where you 
are talking about and interested in the title to an oil and gas lease, 
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and you are interested in drilling on that lease, and investing many 
thousands of dollars and perhaps hundreds of thousands of dollars 
in operating on that lease, it becomes very important to get a final 
determination as to your title before oing ahead. 

If, after the Secretary has foliar a final determination, another 
party who is interested in the matter can proceed in court at any 
time without limit except as he may be limited by laches, it places 
an obstacle in the way of the development of that lease. 

So the attorneys who have considered this and who are very active 
in public lands feel that some kind of a limitation would be in the in- 
terest of development of Federal oil and gas leases. This is not a 
moot question. We have now pending in the U.S. District Court for 
the District of Columbia, an action involving a title to an oil and gas 
lease which was brought 13 or 14 months, some very long time, after 
a final determination by the Secretary. 

We do not think that that is in the best interests of orderly de- 
velopment of public lands. 

Senator Attorr. Thank you very much, Mr. Smith. 

Thank you, Mr. Chairman. 

Senator O’Manoney. Thank you, Mr. Smith. Mr. Abbott? 


STATEMENT OF GEORGE W. ABBOTT, SOLICITOR, DEPARTMENT OF 
THE INTERIOR—Resumed 


Mr. Aszotr. If I may open, Mr. Chairman, by Cree on a 
request that was made yesterday during the hearing. Senator Ander- 


son requested information, joined in by Senator Allott, on the 
average royalty rate oy to the United States for oil production from 


various types of public land leases issued under the 1920 act. He 
was especially interested in the amount of production from 5-percent 
leases and for two periods, that is, between the period 1935 and 1946. 

Two tables have been developed by the geological survey, one of 
which shows the pertinent information on gross production, 5-percent 
lease production, percentages and average per barrel price each year 
for all ropalty paid to the United States. 

There are also included in the average price per barrel those 
figures which relate to black oil prices and prices posted for several 
Rocky Mountain States below the midcontinent posted prices. 

I might say in summary for the period 1920 to 1958, on some- 
thing in excess of 2 billion barrels of production from Federal leases, 
the average royalty percentage on all public land has been 12.36 
percent. The average price per barrel has ranged from 93 cents 
average during the period 1931-35, to an annual high of $2.78 in 1957. 

There was some question yesterday about the average price per 
barrel’ during the period of the 1940’s. The figures supplied by the 
geological survey indicate $1 in 1940, $1.03 the following year, the same 
for the year 1942, a jump from $1.07 in 1945, to $1.24, and that has 
climbed up to $2.78 in 1957 and a $2.73 price shown for 1958. 

If you wish, I can submit this for the record at the point where 
the earlier testimony was developed. 

Senator O’Manoney. Very well. It will be accepted. 

Are there any questions on this point ? 
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Senator Autorr. This confirms the supposition of Senator Ander- 
son and myself that there has been a considerable rise in the price of 
crude oil since 1940 to the present time, from $1.03, or something like 
that, as I understood, to $2.75. 

Mr. Azport. Yes, sir; as shown by the figures they developed. 

Senator O’Manoney. May I interrupt to say that I understand 
that Congressman King of Utah is in the room, 

Congressman, would you come forward and sit here at the com- 
mittee table with the rest of us? 

You may proceed, Mr. Abbott. 

Mr. Assorr. I had no further statement, Mr. Chairman. I under- 
stood there were some questions from committee members. 

Senator O’Manonry. Let me ask you this question: When did the 
Department of the Interior submit a request to Congress to increase 
the rental rate ? 

Mr. Asgorr. Did you ask when we submitted a request, sir? 

Senator O’Manoney. Yes. 

The letter submitted yesterday contains in the third paragraph the 
following sentence: 

We have on several oceasions stated our position and we remain as convinced 
as ever that the first step in any revision of the Mineral Leasing Act should be 
a repeal of this waiver provision. 

That is the waiver of the rental on the second and third year. 

Then you say: 

The Department submitted proposed legislation to repeal the waiver provision 
and to increase the minimum annual rental to 50 cents. That legislation has been 
introduced by Senator Anderson as S. 2389, a bill to amend section 17 of the 
Mineral Leasing Act of February 25, 1920 (41 Stat. 437, 443), as amended (30 
U.S.C. 226). 

So as far as this letter is concerned, the submission of this legisla- 
tion was the first time that the Department asked for an increase of 
the minimum annual rental, 

Mr. Asporr. If I understand you correctly, Senator, are you saying 
that the letter filed with the committee yesterday was the first time 
that the minimum annual 

Senator O’Manonry. No. When the Department proposed legis- 
lation to repeal the waiver and to increase the annual rental, was that 
the first time you made the proposal ? 

Mr. Azporr. Sir, I remember when serving as counsel for the House 
Interior Committee in the 83d Congress there were then pending pro- 
posals to repeal the second and third year rental waiver, and at that 
time witnesses for the Department of the Interior appeared, and in 
connection with that pending legislation, if my memory serves me 
correctly, then urged that consideration be given to increasing the 
lease rentals. 

Senator O’Manonry. Why was it necessary to ask for legislation 
to increase the lease rental ? 

Mr. Assorr. I take it, sir, you are directing your question to the 
fact that the authority presently vested in the Secretary simply es- 
tablishes a minimum rental of 25 cents per acre. No one has ever 
quarreled with the proposition that since it is a minimum, under au- 
thority given the Secretary elsewhere in the Mineral Leasing Act, 
he could increase those rentals. 
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Senator O’Manonry. Yes. The sentence in the present law reads 
as follows: 

All leases issued under this section shall be conditioned upon the payment by 
the lessee in advance of a rental of not less than twenty-five cents per acre per 
annum, 

It says “not less than.” That is the law. 

Mr. Asporr. Yes, sir. 

Senator O’Manoney. The royalty law originally was that royalty 
should be not less than 121% percent, and the Department of the In- 
terior asked for royalties much higher than 1214 percent, did it not? 

Mr. Assorr. Are you speaking of the original provision, Senator 
O’Mahoney ? 

Senator O’Manoney. Yes. 

Mr. Apsorr. I believe there was a specific range in the 1920 act, was 
there not, of 1214 to 33 percent? There was a floor and a ceiling. 

Senator O’Manonry. A floor and a ceiling, yes. 

Mr. Assorr. And that was subsequently, I believe in 1935, changed 
toa range of from 121% to 32 percent. Then by 

Senator O’Manonry. But under the presently existing law which 
says not less than 25 cents per acre, the Interior Department has full 
authority to raise the rental. 

Mr. Asporr. Of course they do. 

It was under this law that the rental in the first instance was estab- 
lished at 50 cents per acre for the first year. But if I may point out 
our reasoning, with the second- and third-year waiver aplicable—— 

Senator O’Manoney. I was coming to that in a minute, Mr. Abbott. 

Mr. Assotr. The existence of the second and third year waiver 
makes, in a sense, for a very restrictive option on the part of the | 
Secretary. 

As I told this committee last year, in connection with our position— 
because we do not believe the present overall rental structure and, of 
course, we are talking about year 1 through year 10 or the extended 
period—the overall rentals, the gross rentals required during the 
primary term or the extended term we believe are not realistic. 

I stated last year before the committee that if the Congress was un- 
willing or unable by reason of inability of the Members to come to 
agreement, if the Congress was unwilling or unable to see fit to repeal 
the second- and third-year waiver, the Department of the Interior 
would give serious consideration to increasing the first years’ rental 
so as to compensate for nonpayment of rental during the second and 
third years, 

Senator O’Manonry. That would have been perfectly logical. 

Mr. Asporr. And that we would seriously consider for the fourth 
and fifth years and for each succeeding year administrative action to 
increase. 

In the House committee, the full committee chairman, Congressman 
Aspinall, asked me the same question that was subsequently asked here 
on two different occasions, I believe once by you and once by Senator 
Anderson, of “Why do you not proceed administratively ?” 

In each case I responded, a it was not facetiously, that the rela- 
tionship of our Department to the parent committees is such that 
where certain proposals are involved we are overwhelmed with a 
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spirit of togetherness. We would like to have the lawmakers join 
with us, or by their silence indicate an unwillingness to join. 

In the case of your Public Lands Subcommittee chairman, Senator 
Anderson, of New Mexico, he said he appreciated the spirit of to- 
getherness approach, and I[ told him I very much appreciated ‘his 
appreciation. 

Senator O’Manoney. Would you like to extend that remark to the 
chairman of this subcommittee ? 

Mr. Assorr. Indeed, I do, sir, if you are appreciating it. 

Senator O’Manoney. I suggest to you that if you ask for the repeal 
of the proviso, you would still ite the authority to increase the rental. 

Mr. Asrorr. Indeed we would, and I think the Department is com- 
mitted—if the second- and third-year waiver is repealed—then we will, 
indeed, administratively propose increased rentals. And as we do, 
we will publish those proposed rulemaking provisions, await com- 
ments from the interested industry and other persons, and then arrive 
at some judgment as to the final rental structure for Federal lands. 

Senator O’Manonry. May I say that it was within the spirit of 
togetherness that the author of S. 2983 did change this section ? 

he proviso waiving the rental was altered by adding the phrase, 
“unless a valuable deposit of oil or gas be soon discovered and unless 
the lessee has ceased drilling operations thereon.” 

That was not sufficiently in the spirit of togetherness in the judg- 
ment of the Department, according to the letter received yesterday. 

I call your attention to these words, “unless lessee has ceased drilling 
operations thereon,” the purpose of which, clearly, was not to extent 
the waiver to a lessee who had ceased drilling operations. 

Do you not think that makes a real difference? 

Mr. Assorr. It does, Senator O’Mahoney, but if we assume that 
drilling operations would normally be commenced in the first year of 
the primary term, we are assuming that which is rarely the case. 

Senator O’Manoney. Would you allow the chairman to ask you, in 
the spirit of togetherness—— 

Mr. Assorr. I may be sorry I mentioned that. 

Senator O’Manoney (continuing). If you can check on that with 
the officials of the Department and let us know later? 

Mr. Asrorr. Yes, indeed. 

Senator O’Manonry. Thank you. 

(Subsequently the following supplemental report was submitted 
by Interior.) 

U.S. DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., April 6, 1960. 
Hon. JaMES E. Murray, 


‘Chairman, Committee on Interior and Insular Affairs, 
U.S. Senate, Washington, D.C. 


Dear SENATOR MurRAY: At the hearing held on March 24, 1960, on S. 2983, a 
bill to amend the Mineral Leasing Act of February 25, 1920, by the Subcommittee 
on Public Lands of your committee, Senator O’Mahoney inquired about the De- 
partment’s views on the rental provisions contained in S. 2983. In particular 
Senator O’Mahoney questioned the Department’s continued opposition to the 
inclusion of the proviso waiving the payment of the second and third years’ 
rentals since it would be amended by S. 2983. He requested us to reconsider 
this point. 

We remain convinced that the proviso should be deleted in its entirety. 

The present law states that “in the case of lands not within any known geo- 
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logical structure of a producing oil or gas field, the rentals for the second and 
third lease years shall be waived unless a valuable deposit of oil or gas be 
sooner discovered.” S. 2983 would add a second exception to the proviso, i.e., 
“unless lessee has ceased drilling operations thereon.” 

To the limited extent that the addition of the new exception to the proviso 
would decrease the number of oil and gas lessees whose rentals are waived the 
proposed revision would, of course, be helpful. However, we fear that this pro- 
viso could prove unfair. There is nothing in S. 2983 to compel an oil and gas 
lessee to start drilling operations during the first, second, or third lease years. 
Nothing in the waiver proviso would deprive a lessee of its benefit because he 
failed to start drilling operations. He would be deprived of the benefits only if 
he ceased drilling operations. Therefore, it seems to us that under the new 
proviso a lessee who never started drilling operations on his leasehold would 
have the second and third years’ rentals waived, while the lessee who started 
drilling operations in the first year and then ceased operations, no matter how 
valid his reason for doing so, would have to pay the second and third years’ 
rentals. This would penalize one who had actually made bona fide expenditures 
as against one who did nothing. 

Moreover, we note that in another proviso, found at page 2, line 22 of S. 2983, it 
is stated that a lease shall be extended where “actual drilling operations” are 
being conducted. The interpretation of the difference in the phraseology used in 
the two provisos, i.e., “actual drilling operations” and “drilling operations,” is 
difficult. Presumably, there is a lesser test to be met by a lessee in order to re- 
ceive a waiver than to receive an extension, since to receive a waiver a party 
merely need not begin “drilling operations” or, having done so, must not have 
ceased “drilling operations.” 

However, even if it were amended so as to meet these two objections, we 
would not want to see the proviso continued. Even if a party is engaged in 
actual drilling operations in the second and third years, we see no reason why 
he should be excused from the payment of rentals. Indeed, the proposed pro- 
viso may show a trend toward the theory that a party engaged in drilling opera- 
tions need pay no rentals at all. We could not accept this theory. Large 
amounts of public domain are tied up in oil and gas leases. We think it proper 
that the United States derive from that land revenue which goes to the benefit 
of the schools and roads of the local States and the benefit of the reclamation 
fund. We have pointed out several times in our testimony the difficulty of 
establishing a reasonable first-year rental when no rental can be charged for the 
second and third years. That difficulty would be magnified by the new proviso 
since we would never know at the time we charged rental for the first year 
whether we would be permitted to charge rental for the second and third years. 

Once again we urge that the proviso at page 4, lines 3 through 7, of S. 2983 be 
deleted in its entirety. 

Sincerely yours, 
Rocer ERNST, 
Assistant Secretary of the Interior. 


Senator O’Manoney. Are there any other questions ? 

Senator Gruentne. Mr. Abbott, I want to say as I did yesterday 
that I want to congratulate the Department for altering your and its 
previous position on the conditions in Alaska and making it approxi- 
mately a 50-50 division of the territory. ; 

T notice that the Department recommends the Yukon as the dividing 
line and the House bills recommend the Yukon and the Tanana. Do 
you feel that the House provisions are objectionable ? 

I am not sure that I do, but I am seeking information. 

Mr. Assorr. As I indicated yesterday, on the basis of a teletype 
check of the leaseholding picture on the triangle formed by the inter- 
national boundary on the east, the Tanana River running from south- 
east to northwest and the Yukon River running generally from the 
border east to west, there has been considerable lease activity, and 
there has. been very considerable blocking out of leases. 

We are advised that there has been both preliminary and some ad- 
vanced geophysical activity. If this is so in that portion of the identi- 
fied oil province which is included within the boundaries of this so- 
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called triangle, then it would appear that those persons who have 
blocked together the leases, apparently looking to joint development 
y mere might benefit in a way that other lease-block holders south 
of the new line would not benefit. 

Put another way, if there are other areas that would be north of 
the proposed line, where there has been anything close to similar 
activity, the Department is not aware of it. There are, of course, 
tens of thousands of acres under lease. I am not informed at this 
time of the extent to which these leasehold interests are held by reason 
of an initial lease offer following which a lease issued, or whether 
they are held secondarily by reason of an assignment. 

We are further advised that there is lease-blocking activity going 
on which would bring the total presently involved to something in the 
neighborhood of 700,000 acres in this triangle. 

I stated earlier that it is the position of the Geological Survey, and 
it is a cold, mathematical engineering position, that the sedimentary 
province north of the Tanana ought to be, and has been classified as 
prospectively valuable for oil and gas. In sum, I think it is a case 
of asking the committee to consider seriously whether they want to 
leave situated one operator or a group of operators relieved from 
the acreage limitation presently applicable in that area as against 
the others who may well be just south of the border, for example. 
And, in fact, we know that there are others. 

We wanted, and I am sure we share this with the committees, to set 
up a geographical feature. The river was the logical feature as 
against trying to follow a parallel of latitude, for example, which 
would be most difficult for our administrative people, and, indeed, 
for the lease offerors. But from the preliminary information we 
have, it would appear, as I have said, that one operator or a group of 
operators banded together would, by reason of this line being further 
south, obtain very real benefits in terms of relief from acreage limita- 
tion. Such relief would not apply to other operators south of the 
line, and some of those who might want the line extended further 
south in some of the western provinces. 

Senator Grugenine. The Yukon isa very natural physical boundary. 
No one could possibly make any mistake about it as one might own 
over an arbitrarily drawn line. I understand the purpose of this 
division is to encourage oil exploration and drilling in the northern 
part. Is that not the basic idea? 

Mr. Apsorr. Yes, it is, Senator. And from every indication there 
is going to be development. If someone has invested a minimum of 
$300,000 in blocking up leases, and presumably they have paid consid- 
erably more than that because of assignments and royalty rights and 
‘considerations for those assignments, and in view of the fact there has 
been some advanced geophysical activity, it would appear that there is 
going to be development there in any case. In fact, the operators in 
question have apparently concentrated their activities on this particu- 
lar oil province. 

It would appear that to be entirely consistent with the dual propo- 
sitions that we have submitted on this point, then the line might more 
properly be the Yukon line. 

I will concede with you, sir, having seen the Tanana, that. you ean 
find either one of those rivers without too much difficulty. 
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Senator Grurnine. That is correct. 

Turning to another subject, do I understand that the Department 
would prefer to have vested in it or keep in it the right to cancel 
leases which are fraudulently obtained ? 

Mr. Asesorr. We would want reserved the right in the Secretary, 
Senator Gruening, to cancel administratively leases where the basis 
for cancellation is fraud, among other things. 

There are other violations of the act where we now have the au- 
thority, and we feel that with respect to fraud we have the authority. 
What we say is, we would like to see retained and clearly retained in 
the Secretary that authority, or, put another way, we would like it 
continued in the Secretary. 

Senator GruENninNG. In the last session, this committee voted favor- 
ably on a bill which validated certain leases because there had been 
a conflict of opinion between two solicitors, and I believe the Depart- 
ment reported favorably on that, did it not ? 

Mr. Assort. I take it you are referring to the so-called Franco- 
Western bills? 

Senator Gruenine. Yes. 

Mr. Apgort. Yes, sir; we did. 

Senator Gruenine. How far do you think the Secretary should 
have the power, or does he have the power now—and if he hasn’t, 
should he have it—to rectify errors similar in nature. 

If, for instance, someone goes to the Department and seeks infor- 
mation and acts upon that information which subsequently proves 
to be erroneous, should not the Secretary have the right to make a 
récommendation based upon an error of someone in the Depart- 
ment? 

Mr. Assorr. Senator, there is no all-inclusive response of “yes” or 
“no” that I could give to that. 

The Secretary, certainly, is not bound, legally, or even equitably, 
by reason of statements made by his associates or, more properly, 
subordinates in the Department, where a citizen has relied on infor- 
mation which is erroneous. In a number of instances in rejecting 
an appeal from a decision holding that a citizen is not entitled to the 
interest in land which he is seeking, we have affirmed the decision 
rejecting his appeal. We have at the same time taken pains to observe 
that in a particular instance we concede that under particular facts 
the law which binds us works a hardship, that the only relief that 
could come to the citizen would be through action of the Congress, 
making an exception. That is, if we are correct in our administrative 
determination. 

In numerous instances I know this committee has acted on legis- 
lation on that basis. 

Senator Gruenine. Would it not be more equitable for the Con- 
gress to give the Secretary those powers? 

After all, the average citizen is not familiar with the intricacies 
of legislation involved. If he goes to an agency or a department 
and gets what appears to be an authoritative opinion and acts upon 
it, and then that advice which he received later proves to be wrong, 
leaving him without a holding that he thought he had, should not 
the Secretary have the power to rectify that ? 
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Mr. Assott. Senator, I would say that there are acts of Congress— 
the Color of Title Act comes to mind—where, in narrow areas, Con- 
gress has authorized the Secretary to recognize equities under partic- 
ular circumstances, 

If I understand you correctly, I suspect there is a suggestion—an 
implication, and I know you do not intend it—that the Secretary 
having discovered error in an opinion, for example, and this was the 
Franco-Western situation, ought to be foreclosed from rectifying that 
erroneous decision since the decision was beneficial to some citizen. 

Senator Gruenina. He ought not to be foreclosed. 

Mr. Assorr. If the error worked in favor of the citizen, as I gather 
it does in your hypothetical case, then it is argued we ought to be 
foreclosed by reason of a citizen having acted on it; coming at it 
affirmatively, we would say the Secretary should have authority to 
recognize that error and, notwithstanding its inconsistency with the 
general law, to make an exception and let the entry be granted or the 
appropriation of resource be granted. 

Senator GruEenina. I am no less interested in case the error was 
unfavorable to a citizen and he lost certain rights that he thought he 
had by virtue of an opinion given to him by a presumably responsible 
official of the Department. 

Do you not think that then the Secretary should have the power, 
if he has not it now, it perhaps should be given by Congress, to make 
such a change in the interest of justice and equity ? 

Mr. Assort. I would think, Senator, what you ask me to comment 
on would call to mind what I think is analogous. 

The Congress enacts laws and they take effect. Citizens rely upon 
them. Contracts are entered into and so on. Courts determine that 
those laws are unconstitutional. In the wake of that there are brought 
to bear all kinds of equitable and legal principles. 

We have so few occasions, I believe, where the situation you de- 
scribe arises or would arise that it seems to me the granting of so 
broad an authority to the Secretary, on top of all the authority he 
already has, would be unnecessary and perhaps in the long run un- 
desirable. The instances where what you describe arise, I.am satisfied 
are rare enough that we can pursue the route that is so frequently 
pursued. That is, we volunteer an observation, as indeed does the 
Department of Justice frequently, that we would not oppose legisla- 
tion to afford the relief sought. That gives the writers of the laws 
under which we are operating an opportunity to review the policy 
positions that have been taken on those laws. 

I would shrink a little bit from even semienthusiastic support of a 
proposal that would give that great equitable authority to the Secre- 
tary. It would permit the man in the smallest field office to advise a 
citizen to follow course of action, and the citizen, detrimentally rely- 
ing on that advice, might put his entire economic situation in peril. It 
would perhaps open the door to temptation to attempt to bind the 
Secretary even where there was some criminal intent to actually de- 
fraud the United States. 

Senator Gruentne. I understand, then, that if such a situation did 
arise where, through taking advice which was erroneous, injustices 
had taken place, that you would not feel the Department would object 
to specific legislation to rectify those particular situations? 
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Senator O’Manoney. Senator Gruening, I am afraid that I have 
to say that the chairman of this subcommittee would feel compelled 
to objection in granting the Secretary the authority you have 
discussed. 

There is too great a tendency already on the part of Congress to 
delegate excessive powers to the executive branch of the Government 
that ought to be exercised by Congress. 

Senator GruEenine. La with that, Mr. Chairman. 

Senator O’Manoney. Let us not debate, because the hour of 12 is 
rapidly approaching. 

enator GRUENING. I would like to say that I have finished for the 
moment. Representative King can proceed. 

Senator Axttorr. Mr. Chairman, I have some questions that I still 
would like to propound to Mr. Abbott sometime along the road. Per- 
haps he would want to file a memorandum to them. 

would like to say offhand I would like to have his comments on 
the two amendments I intend to offer at a later time, either by memo- 
randum or by appearance. 

Senator O’Manonery. Thank you very much, Senator Allott. 

I was about to express my deep appreciation of your testimony, Mr. 
Abbott. Your language is very clear and succinct, and your position 
is well understood by anybody listening. I thank you very much for 
your appearance. 

Mr. Aszorr. And I thank you, Senator. If you will pardon a 
personal reference, as you told me at one time when you called from 
the hospital you were not as active at the moment as you would like to 
be, I would like to be mildly afflicted with whatever it is that has 
happened to you if it would make my mastery of complicated situa- 
tions—and the ability to reduce them simply—equal to yours. 

Senator O’Manoney. I thank you very much. You never can tell 
what a stroke will do. 

Senator Attorr. Mr. Chairman, I would also like to have the com- 
ments of the Department on the totaling of the lease money situation. 
Perhaps we will have to have Mr. Abbott back over, but I think 
we ought to have the thoughts of the Department on that proposed 
amendment, too. 

Mr. Assorr. We can supply those. 

If I can take one minute, Senator, with reference to the San Nicholas 
matter, I would like to say that we have stayed final action on those 
pending lease applications at the request of this committee. 

We would hope that before the 86th Congress, 2d session, ad- 
journs sine die, we would have had some guidance on those leases be- 
cause I doubt seriously—I am convinced, I might say—that the De- 
partment has authority to continue them in suspension indefinitely. 
But for the request of our parent committee, we would have hesitated. 

I would close this comment by saying that this committee has all 
of the facts that the Department of the Interior has, But there is 
something that this committee has, and the Congress has, that we do 
not have: we have no authority to either continue them in suspension 
nor to issue the leases. 

So if the facts as the committee knows them dictate a recommenda- 
tion up or down on their disposition, we would most appreciate it in 

43012—60—pt. 36 
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view of the case made out by Senator Engle, and the perhaps peculiar 
circumstances as he stated them that apply here. 

Thank you, sir. 

Senator O’Manoney. Thank you very much. 

Now the Chair wishes to announce that Representative King desires 
to make a brief statement. 


STATEMENT OF HON. DAVID S. KING, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF UTAH 


Mr. Kine. I sincerely appreciate the courtesy which this dis- 
tinguished committee has shown me in granting me this opportunity 
to testify on the bills which offer several amendments to the Mineral 
Leasing Act of 1920. 

My purpose in being here is to call to your attention the opposition 
to S. 2983 and to H.R. 10455 which is developing among the small 
leaseholders and among the independent petroleum producers. In the 
last 2 days I have received several communications from small and 
independent operators, which, I am advised, represent most of the 
men in this field in my congressional district, which centers around 
Salt Lake City. The objections which they voice on this legislation 
are shared, they say, by small and independent operators in other pub- 
lic domain States. 

These people are particularly opposed to the provision which would 
increase the minimum annual rental fee to 50 cents per acre. 

In a nutshell, their concern is this: That the enactment of this 
legislation containing the increased rental fee would jeopardize the 
future of the small and independent operators in the exploration and 
development of oil and gas discoveries on the public domain. They 
fear that the legislation would sharply curtail competition and ulti- 
mately give the major oil companies complete control over the Nation’s 
oil reserves and over their development. 

Naturally, they feel a concern over the fate of their own operations. 
But they also feel that an important principle is at stake in this 
legislation. They feel that the opportunity of the individual Ameri- 
can citizen to make a discovery in oil or gas on the public domain, 
or to participate directly in the exploration and development of such 
a discovery, will be gone forever, if S. 2983 or H.R. 10455, as pres- 
ently drafted, is enacted into law. I certainly share their concern. 

It is this principle, the opportunity of the individual to strike out 
on his own, to get into business for himself, whether that business be 
handling oil leases, prospecting for mineral deposits, or selling shoes, 
which I firmly believe is the heart of the American economic system. 

I recognize that this legislation has some worthy objectives. It 
seeks to give new clarity to the Mineral Lessing Act, and to stream- 
line the administration of the leasing and development activities on 
the oil and gas lands of the public domain. But I believe these ob- 
jectives must not be achieved at the expense of the small leaseholders 
and the small operators on the public domain. 

Proponents of the legislation often point out that the current an- 
nual rental fees have not been changed in 25 years, and some suggest 
that, since all other costs in our economic structure have grown sev- 
eral times in that period, the fees ought to be increased. 
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If the main objective of the law and of the rental fee were revenue, 
I would agree with them. But I find nothing in the Mineral Leasing 
Act to show that this is its purpose. 

On the contrary, the principal aim of this act has been, and is, to 
stimulate exploration and development of the public domain. War- 
wick M. Downing, testifying for the Interstate Oil Company Com- 
mission yesterday, emphasized this point. 

Revenues will surely mount as the production on the public do- 
main increases. This, then, is the principal aim of the Mineral Leas- 
ing Act: To encourage exploration and development and thereby stim- 
ulate increased production. 

The administration and the advocates of the bill in Congress have 
said the bill will discourage excessive speculation. 

What is excessive speculation ? 

As long as the speculation promotes competition in leases and op- 
tions, it also promotes exploration and development and thus, by the 
terms of the Mineral Leasing Act, it serves a useful purpose. 

The. proponents also suggest that the increased rental fee would 
discourage the practice of holding lands for purely speculative pur- 
poses by increasing the cost burden of holding the lands without work- 
ing them. I would agree that a yearly rental charge would be better 
than skipping 2 years, as is the law now. But I think this argument 
is itself pure speculation. 

I doubt the increased cost would be a serious burden to the big pro- 
ducers and their agents. But it surely would be an excessive burden 
upon many very legitimate small operators. 

In that event, the rental increase would stifle the exploration and 
development it was supposedly meant to stimulate. As more and 
more small producers were eliminated, more and more lands would 
gravitate into the hands of the big producers who, in the absence of 
the competition by the small producers, could hold them for years 
without pushing the exploration and development of them. 

Many small operators also have a deep concern over that provision 
which would boost to 246,080 acres the limitation on leases which a 
single firm or individual could hold, although of course, to hold that 
much in leases one would have to give up option acreage. 

It is conceivable that, by the combination of the increase in the 
rental fees and the increase in the acreage limitation on leases, as few 
as 10 big companies and their associates could tie up vast acreage of 
the public domain in Utah and in every other State and sit on its 
development for 10 years. 

I hope this committee will weigh very carefully any decision to 
clear legislation which: would constrict the horizons of America’s 
small businessmen. Small business has been, and continues to be, 
the seed stock of our economic system. The horizons of the small 
businessman have been declining steadily in the last 7 years. 

In 1958, small business failures, rising steadily since 1953, reached 
the distressing rate of 56 per 10,000, the highest since the depression. 
I think that, until the Congress has had a better opportunity to give 
penetrating study to the problems of small business, it would be a mis- 
take to so amend the Mineral Leasing Act that it could aggravate the 
trend in small business failures. 
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The Congress must not overlook the fact that the small and inde- 
pendent operators have made a very important contribution to the 
development of our petroleum resources on the public domain. A 
very substantial share of the discovery and development has been 
carried out, and continues to be carried out, by the dependents. 

In my opinion, a measure which in any way diminishes that con- 
tribution will ultimately serve to weaken the petroleum industry and 
weaken the American economy. 

I hope, too, that before this committeee takes action on this legisla- 
tion, it will take the time to actively seek out the comments of small 
leaseholders and the independent petroleum producers in all of the 
public domain States. 

I might say that this bill, for reasons which I do not understand, 
did sort of take them by surprise. When I communicated with them 
in the last 2 or 3 days, they confessed to me that they had not under- 
stood the full impact of this bill. But now that it has dawned upon 
them, they want to make certain that their viewpoint is heard. 

It has base a pleasure to discuss this legislation with you. 

I would be very grateful if the committee would allow me to insert 
in the record at this point a letter which I am expecting in today’s 
mail from J. L. Dougan of Salt Lake City. Mr. Dougan is president 
of the Equity Oil Co. and a man with a wealth of experience in lease 
work. He has sampled the opinion of many small operators, and 
this committee undoubtedly will find his observations useful in its 
consideration of this legislation. 

Senator O’Maunonery. Thank you very much, Congressman King. 

Mr. Kina. Thank you. 


(The letter submitted by Congressman King follows :) 


BDaquity Orn Co., 
Salt Lake City, Utah, March 238, 1960. 


Hon, Davin §S. KIne, 
House of Representatives, Washington, D.C. 


Simr: In response to your request for comments, my conversations with indi- 
viduals and independent oil companies indicates substantial resistance to H.R. 
10455. The criticism is directed to the increase in rentals on the basis that 
it aids the monopoly of the public domain in large oil companies. 

The reactions to increase in rentals and in chargeable acreage is summarized 
as follows: 

The rental increase in combination with the increase in acreage limita- 
tions concentrates the holding of public domain lands in fewer companies 
and individuals. While on the surface the bill does not appear to ad- 
versely affect small interests, the increase in direct holdings at higher 
rentals can only benefit major companies. The increase in acreage is of 
little importance to small interests and the increase in rentals necessarily 
restricts their ability to acquire public lands. The acreage increase in 
effect withdraws substantial acreage for a 10-year period to those who can 
afford 264,080 acres at $0.50 per acre for 10 years. 

Administrative cancellation and right of review is a concern: 

While the bill is an attempted clarification of the Leasing Act, it is a 
partial amendment, and presents the difficulties of interpretation usually 
found in such attempts. This is particularly so in the case of the proce- 
dural methods of adjudicating disputes. Judicial review should be made 
available in all cases and particularly where cancellation is involved and 
should not be left to be determined by existing legal actions. 

Necessity of the legislation is not clear: 

Except for the added administrative burden where options are concerned, 
the act accomplishes little that is not already 4 part of the leasing act. 
While the elimination of tlie requirement to file an extension at the end of 
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the first 5 years and a 2-year extension where drilling operations are con- 
ducted are desirable, it is not clear why the industry advocates of the bill 
are so anxious to more than double the rental on public lands, unless it is 
for the privilege of holding acreage for a 10-year period rather than a 3-year 
period. 

Coneern: is expressed that the bill tends to limit competition in exploration 
and development : 

It is felt that the increased chargeable acreage will have the effect of 
reducing competition in the oil and gas industry, eliminating many small 
operators from the industry, and discouraging competitive exploration for 
oil and gas. The accompanying sizable increase in rental fees also has the 
effect of placing an unfair advantage in the hands of big money—the giant 
corporations. 

My concern goes beyond the specific provisions of the proposed legislation. If 
the proposal becomes law, I fear it is but one step in the process of limiting the 
ahility of all but a few to engage in the development of the public domain. A 
substantial part of exploration and discovery of new sources of petroleum have 
been the accomplishment of independent entrepreneurs in the oil and gas indus- 
try. If the trend of H.R. 10455 continues, the vitality and contributions given the 
industry by these small business interests will be eliminated. 

Very truly yours, 


J. L. Douean. 
Senator O’Manoney. The committee will now stand adjourned 
until 10 o’clock tomorrow morning. 


(Thereupon, at 12:13 p.m., the committee recessed, to reconvene at 
10a.m., Friday, March 25, 1960.) 
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FRIDAY, MARCH 25, 1960 
U.S. Senate, 


SuBcoMMITTEE ON Pustic Lanps 
OF THE CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m. in room 3110, 
Senate Office Building, Senator J oseph C. O’Mahoney (chairman of 
the subcommittee) presiding. 

Present: Senators Joseph C. O’Mahoney, of Wyoming, Ernest 
Gruening, of Alaska, Oren E, Long, of Hawaii, Gordon Allott, of 
Colorado, 

Also present: Stewart French, chief counsel; Richard Callaghan, 
staff director. 

Senator O’Manoney. The committee will now come to order. 

The Chair has been advised that Mr. Richard Kitchen, of Denver, is 
under a necessity of leaving town as soon as possible. If there is no 
objection we will call Mr. Kitchen first. 

Mr. Kircnen. Mr. Chairman, that request was made before I found 
that the other members are under an equal necessity, so I will with- - 
draw that request and take my regular order on the witnesses, if that 
is acceptable. 

Senator O’Manonry. I think all the witnesses are ready, but since 
you have been called, please proceed. 


STATEMENT OF RICHARD S. KITCHEN, OF DAWSON, NAGEL, SHER- 
MAN & HOWARD, REPRESENTING UNITED STATES SMELTING, 
REFINING & METAL CO. 


Mr. Kircuen. My name is Richard S. Kitchen. I am a partner in 
the law firm of Dawson, Nagel, Sherman & Howard with offices at 
1900 First National Bank Building, Denver 2, Colo. 

Before proceeding, I should like to thank the chairman and this. 
committee for allowing me to appear and be heard on this important 
measure, 

Today, I am here representing a client of our law firm, the oil de- 
partment of United States Smelting, Refining & Mining Co., which is 
engaged in large-scale oil and gas exploration activities in the Rocky 
Mountain area. We are concerned with a problem which is partic- 
ularly vital to this company, but which is also of great importance to 
anyone interested in Federal oil and gas leases and the orderly and 
vigorous development of the resources of the public domain. 

My testimony will concern itself with a suggested addition to the 
O’Mahoney bill which would suspend the running of time under the 
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term of a Federal oil and gas lease involved in a conflict with a min- 
ing claim until the conflict is settled. This is a natural and consistent 
addition to the bill which, we feel, should be free of controversy and 
should in no way jeopardize the prompt passage of this most desirable 
measure. 

I will briefly outline the situation as it existed under the Mineral 
Leasing Act of 1920 prior to the passage of Public Law 585 in 1954: 
The basic purposes of the amendment of the Mineral Leasing Act by 
Public Law 585; and then will demonstrate why these purposes have 
not been fully accomplished and cannot be realized absent the suggested 
amendment. I will then set forth the suggested amendment in detail 
and summarize the reasons for its adoption to accomplish the purpose 
of Congress. 

Prior to 1954, there existed two radically different basic systems of 
acquiring interest in the mineral deposits of the public domain: (1) 
By proceeding under the basic miniing laws of 1872, and (2) under the 
Mineral Leasing Act of 1920. ° 

If a mining claim were validly initiated on the public domain, the 
land was thereafter not open to leasing under the Mineral Leasing 
Act of 1920. Conversely, if an oil and gas lease were issued, the land 
was not thereafter open to location as a mining claim. Most of the 
trouble arose because mining claims were not required to be recorded 
in the Federal land offices, but are recorded in the office of the county 
recorded where located. Moreover, mining claims are seldom tied 
to the public land survey and are, therefore, not indexed by tracts 
in the records of the county offices, but by the name of the locators 
and the claim. Thus, it is often well nigh impossible to determine 
from any existing records whether or not there exists mining claims 
in conflict with an oil and gas lease. 

Thus, it was quite common for oil and gas leases to issue on land 
covered by mining claims without knowledge of the existence of the 
claim on the part of the oil and gas lessee, even after diligent and good 
faith search. Commonly, the lease would change hands for valuable 
consideration many times. Finally, it was not uncommon for the 
ultimate developer to discover at the last moment a conflicting mining 
claim which invalidated his lease. Even if it was suspected that the 
mining claim was invalid, drilling operations stop as a practical mat- 
ter, since the oil and gas lessee had no standing to challenge the mining 
claim until an application for pent was begun. 

Conversely, hardship was suffered by the mining industry by reason 
of the discovery, after substantial investments had been made in lo- 
cating mining claims, of conflicting oil and gas leases. 

According to Senate Report 1610, 83d Congress, 2d session (1953), 
“the purposes of Public Law 585, the Multiple Mineral Development 
Act, were (1) to resolve conflicts between rights under the basic min- 
ing law of the United States and the Mineral Leasing Act, (2) to 
authorize the full and contemporaneous development of mineral re- 
sources of the public lands on the same tract of land under both sys- 
tems, and (3) to determine the validity of rights claimed under mining 
claims located prior to the effective date of the act. 

This constructive measure has, doubtless, largely fulfilled the first 
two purposes mentioned.- Any mining claims located after the act 
was passed is subject to a reservation of oil and gas and other leasable 
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mineral to the United States, and oil and gas leases are subject to the 
right of others to locate claims under the mining laws. Prospectively, 
the act was ideal. But what about unpatented mining claims located 
—_ - the act? How has the third purpose of the act been accom- 
ished ? 

* As to mining claims located prior to the effective date of the act, sec- 
tion 7 of Public Law 585 set forth a procedure whereby the oil and 
gas lessee would have standing to remove the cloud on the Govern- 
ment’s title created by reason of the existence of dormant or invalid 
mining claims. 

Section 7 of the act provides that a lessee may record notice of the 
issuance of his lease; that, after 90 days of such recording of notice, 
he must publish notice to mining claimants for an additional period 
of 9 weeks; that he must prove that he has made a diligent search 
for conflicting mining claims and has made personal service on all 
claimants where possible; and that, if, within 120 days after the 
commencement of publication, the mining claimant fails to file a veri- 
fied statement of his claim, the mining claimant waives his right to 
Leasing Act minerals only. 

If a mining claimant timely files a verified statement of his claim, 
a hearing is held to determine its validity. If it is a valid claim, the 
oil and gas lease must be canceled as to the ground in conflict. 

The difficulty which has become apparent after over 5 years of 
experience under the Mineral Leasing Act, as amended by Public Law 
585, arises from the length of time involved in securing a final de- 
termination of the validity or invalidity of the conflicting mining 
claim. The above procedure alone, prior to the initial hearing, con- 
sumes, at an ideal minimum, no less than 6 months but, more often, 
around 12 months. Our experience has been that it takes almost 2 
years from the time of recording the initial notice of the issuance of 
the lease to the time of a hearing on conflicting mining claims. But 
this is not all, for, after hearing, there may be an appeal. 

First, an appeal is taken to the Director of the Bureau of Land 
Management in Washington. Experience in similar cases has shown 
that. an additional 12 to 18 months will pass before a decision from 
the Director may be expected. After his decision, an appeal may be 
taken to the Secretary of Interior. This consumes another 9 to 15 
months. These appeals are necessary prior to going to court because 
of the requirement of the courts that the appellant exhaust all avail- 
able administrative remedies. Thus, before the matter even reaches 
the Federal courts, a conservative estimate would require the passage 
of at least 4 years. 

After the matter finally reaches the Federal courts, it is anyone’s 
guess as to the time before decision is reached and all avenues of ap- 
peal exhausted. 

In the meantime, the term of the lease continues to run. 

Were this not bad enough, we also respectfully call the attention 
of this committee to the cost factor of processing this procedure under 
Public Law 585. A land law examiner of the Bureau of Land Man- 
agement, in a published article, has estimated that the average cost of 
a 585 proceeding is $1.35 per acre, without including management and 
overhead figures. This figure of $1.35 per acre is the cost of the 
proceeding under section 7 prior to a hearing on conflicting claims 
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and apparently assuming that no verified statement of a conflicting 
claim is filed. 

Having already incurred the additional cost of $1.35 per acre, 
it is not hard to understand why an oil and gas lessee is reluctant to 
proceed to incur the additional costs of a hearing on conflicting claims 
and of the inevitable appeals. The net result has been that, to the 
best of my knowledge, only two hearings on conflicting claims have 
been completed before the Bureau of Land Management in the 
over 5 years since the passage of the Multiple Use Act. The oil and 
gas lessee simply quits, because he realizes that his lease will have 
expired or may expire prior to a final determination. 

The problems I have outlined concerning cost and time are doubly 
compounded in the case of a small independent operator. While he 
might be able to ante up the additional cost of $1.35 per acre to “pub- 
lish out” dormant mining claims, he certainly will be unwilling to 
commit himself to the additional expenses of hearings and subse- 
quent appeals if there is no assurance that the lease will not expire 
pending final decision. Only the largest corporations can afford the 
luxury of such a calculated risk. Thus, once a verified statement 
of a mining claim is filed, unless a protective lease with the mining 
claimant can be made for a modest consideration, the small inde- 
pendent is simply out of business. 

According to the article above referred to, prior to September of 
1956, in the State of Utah alone, some 349 oil and gas leases were 

ublished under the provisions of section 7 of Public Law 585, result- 
ing in the filing of verified statements representing 244 individual 
mining claims. This resulted in 11 contests, of which one actually 
went to a hearing by April 1959. A similar situation exists in other 
public land States to varying degrees. While some of the contests 
were settled in one way or another, most have been simply abandoned 
by the oil and gas lessee. This demonstrates the obvious fact that this 
section is not effective as a practical matter in accomplishing the third 
purpose of the act as stated by Congress, to wit: To determine the 
validity of rights claimed for leasing act minerals under mining 
claims located prior to the effective date of Public Law 585. 

To meet the demonstrated need of a corrective measure, we respect- 
fully submit to this committee a suggestion that there be included in 
the O'Mahoney bill a provision which would toll the running of the 
term of a Federal mineral lease until the conflict with mining claims 
mav be resolved. 

Referring to S. 2983, we suggest that the following sentence be 
inserted on page 4 at the end of line 7: 

If, during the primary term or any extended term of any lease issued under 
this section, a verified statement is filed by any mining claimant pursuant to sub- 
section (c) of section 7 of the Multiple Mineral Development Act of August 138, 
1954, 68 Stat. 708, as amended (30 U.S.C., sec. 527), whether such filing 
occur prior to this act or hereafter, asserting the existence of conflicting un- 
patented mining claim or claims as to any lands covered by the lease, the running 
of time against the terms of such lease shall be suspended from the first day of 


the month following the filing of such verified statement until a final decision is 
rendered in the matter. 


This suggestion is entirely consistent with the action taken by Con- 
gress last August, whereby it was provided that the term of any lease 
involved in a waiver or suspension of a right to drill or assign an 





MINERAL LEASING ACT AMENDMENTS 323 


interest, in proceedings involving bona fide purchasers, would be sus- 
pended. This particular action is proposed to be repeated in the 
present bill, commencing at the bottom of page 12 and is specifically 
set forth in lines 1 through 7 on page 13. 

Our proposal is in no sense controversial. It merely preserves, as 
in the case of bona fide purchasers, the status quo until the conflict is 
determined. It is a fundamental tenet of American law that for- 
feitures ought to be avoided wherever possible, especially where the 
rights of all concerned are preserved. It is our sincere belief that no 
good faith objection can be made to this proposal. 

Further, this addition to the statute would foster the basic purpose 
of Congress, which has always been to encourage the orderly and 
dynamic development of the resources of the public domain. Where 
conflicts such as now exist remain unresolved, all parties suffer. 
Neither the mining claimant nor the oil and gas lessee can safely pro- 
ceed with development or sale of his interest until the status of their 
respective rights is clarified. 

f paramount importance is the loss of lease revenues to the United 
States by the attendant discouragement of potential developers of 
oil and gas where conflicting dormant mining claims appear. It is 
submitted that it is in the national interest that these conflicts be 
resolved in an orderly fashion, so that leasing and development may 
proceed. 

In addition, this proposal is equitable, for in essence we have this 
situation: (1) A landlord (the United States) for a valuable con- 
sideration issues an oil and gas lease terminable after a time stated 
if production is not attained ; (2) the lessee, after considerable expense, 
finds that the landlord’s title may not be good; (3) the lessee wants 
to clear the landlord’s title at his own expense, but may not be able 
to do so before his lease expires; and, in the meantime, he dares not 
drill because of the title difficulty ; and (4) the lessee asks the landlord 
to extend the lease, so that the lessee may clear the landlord’s title and 
is willing to pay the rental in the meantime. We feel that, while the 
landlord did not warrant his title in the first instance, ordinary con- 
siderations of fair play would compel him to grant the lessee’s request 
for an extension. 

Finally, after over 5 years’ experience with Public Law 585, the 
Multiple Mineral Development Act, Congress has before it another 
major revision of the Mineral Leasing Act. It is wholly logical and 
consistent at this time to make appropriate changes to overcome 
unforeseen difficulties arising under present law. In this case, no one 
contemplated that the burden of cases handled by the Department of 
the Interior and the procedures written into the bill itself would cause 
a crippling delay in determining conflicting rights. The suggested 
addition to the O’Mahoney bill would overcome the harsh effects of 
this delay and fulfill the intent of Congress as expressed in the basic 
legislation. 

CONCLUSION 


I have briefly sketched the situation which existed under the two 
basic systems of acquiring mineral rights under the Mining Laws of 
1872, as amended, and the Leasing Act of 1920, as amended; the 
attempt of Congress to reconcile the two systems and settle conflicts 
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by Public Law 585 in 1954; and the fact that the law has worked well, 
except for one of its main purposes—to eliminate conflicts of oil and 
gas leases with unpatented mining claims located pu to 1954. This 
purpose has been frustrated by the unforeseen delay involved in -pro- 
ceedings to determine the validity of conflicting mining claims. 

Consequently, our proposal is designed to eliminate the harsh conse- 
quence of delay, the threat of expiration of the lease prior to deter- 
mination of the conflict. We respectfully urge that this committee 
incorporate this suggestion in the O’Mahoney bill. 

Again, I thank you for this opportunity to be heard. 

Senator O’Manoney. Would you elaborate further the amendment 
to which you refer? 

Mr. Krrcnren. Mr. Chairman, this amendment is a simple amend- 
ment designed to procure what experience has shown to be a defect 
in Public Law 585 and an amendment to the Mineral Leasing Act. 

The third purpose stated by the Senate Report for Public Law 585 
was to enable oil and gas lessees to resolve conflict with mining claims 
located prior to the effective date of that act. That purpose has been 
frustrated because of the length of time experience has shown to be 
necessary to resolve the conflict between the oil and gas lease and the 
mining claimant. Experience has shown that administrative action 
alone, including all appeals, consumers at least 4 years, and an indefi- 
nite period of time is expected if the matter is taken to the Federal 
courts. This amendment would simply suspend the running of term 
of the oil and gas lease until those conflicts can be resolved because it 
has been shown that if a serious conflict is threatened the oil and gas 
lessee simply gives up. He cannot afford to undergo the uncertainty 
of whether or not his title is good and the loss of the lease in the mean- 
time due to lapse of time. This amendment. would merely suspend 
the running of the lease until the conflict is resolved. 

Senator O’Manoney. It would have no other effect ? 

Mr. Kircuen. No, sir. 

We feel that this is an uncontroversial amendment. We feel confi- 
dent that it will be accepted by the House Interior Committee and we 
feel it is a consistent amendment wtih the other provisions of the bill, 
among which is the suspension of the running of time in the case of 
good faith purchasers. 
sent *Manoney. Have you pointed out a place in the House 

ill? 

Mr. Krrewen. Yes, sir. On page 4, at the end of line 8. 

Senator O’Manoney. At the end of line 7? 

Mr. Kircuen. That would be in the Senate bill, but in the House 
bill it should be on page 4, at the end of line 8. It is asimilar position. 

One additional comment I might make in summary of our argu- 
ments in favor of this amendment is the cost involved in clearing 
dormant mining claims under oil and gas leases. A member of the 
Bureau of Land Management has estimated conservatively the cost 
at $1.35 an acre. If the matter goes to a hearing and subsequent 
appeals, of course it is much more expensive. We feel that faced 
with this cost and the possibility of loss of the lease itself, the smal] 
independent operators in particular are not likely to even attempt to 
clear the Government’s title to an oil and gas lease. It has a dis- 
couraging effect on the industry. 
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Senator O’Manoney. This amendment is obviously an amendment 
to section 17 of the existing law. Of course you would not have 
any objection, would you, if this were to be offered as one of the 
subsections that appear on page 4? You see, you are writing this 
to subsection of 

Mr. Krrcuen. Are you referring to the House bill, sir? 

Senator O’Manoney. To the House bill. 

Mr. Krrcnen. Yes. That is correct. It could be a new subsection G 
or it could be—— 

Senator O’Manonery. And G would be changed to H. 

Mr. Krrcnen. Yes, sir. 

Senator O’Manonry. Any questions? 

Mr. French ? 

Mr. Frencu. No, sir. 

Senator O’Manoney. You have no questions ? 

Thank you, Mr. Kitchen. 

Senator O’Manoney. Mr. Bratton of New Mexico. 


STATEMENT OF HOWARD BRATTON, COUNSEL TO THE NEW MEXICO 
OIL & GAS ASSOCIATION 


Mr. Bratron. Thank you, Mr. Chairman. 

Mr. Chairman and members of the committee, my name is Howard 
C. Bratton of Roswell, N. Mex., and I appear here as a spokesman for 
the New Mexico Oil & Gas Association in support of S. 2983. It is my 
understanding that since the calling of this hearing the House of 
Representatives has passed, and there is now before the Senate, H.R. 


10455. This bill deals with a number of the same proposed changes to 
the Mineral Leasing Act of 1920 as does S. 2983. We support a num- 
ber of the provisions which are found in both bills, waa changes we 
believe would be of significance and would stimulate exploration and 
development of public lands. 

The first of these changes is the proposal to combine option charge- 
ability with respect to the acreage limitation which can be held by one 
person or company and to make the total allowable acreage in one 
State, Alaska excluded, 246,080 acres instead of the present permissible 
holdings of 46,080 acres by direct lease chargeability and 200,000 acres 
by option. We believe that this change would simplify administra- 
tion of the act and promote uniformity in its application. We do not 
believe that the retention of a 200,000-acre limitation on options is 
meaningful, but it is not a serious disability. In addition, we believe 
that the reporting provisions pertaining to options found in both bills 
are unnecessarily stringent. The reporting provisions should be sim- 
plified to require only the filing of a notice by the optionee of any 
option required. We do believe that any bill passed should contain 
a provision such as is contained in H.R. 10455 for keeping confidential 
option notices for a period of at least 3 months after filing. 

We support the provision found in each bill changing the primary 
term of an oil and gas lease to 10 years rather than the present 5-year 
lease renewable for an additional 5 years. 

We support the provision found in each bill changing the lease form 
from a completion form to a “commence” form, The present lease 
form makes no provision for good faith drilling beyond the primary 
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term. To provide for extension of the lease term by reason of diligent 
drilling operations conducted at the date it would otherwise terminate, 
would encourage additional exploration of public lands. 

H.R. 10455 increases the rentals to 50 cents an acre for each of the 
10 years of the lease, including the elimination of the waiver of the 
second and third year rental. While we believe that we are not 
called upon to comment on this matter inasmuch as the fixing of the 
rental rate is a matter for the determination of the lessor, we would 
state that a rental increase in the amount provided would not appear 
unreasonable. 

Concurrent, with the fixing of the lease term at a flat 10 years with 
a “commence clause,” we believe that the present practice of extension 
of leases by assignment and segregation should be changed to elimi- 
nate such extensions other than in certain situations where they would 
appear desirable. 

To that end it is suggested that a further amendment be made to 
the act as follows: 

Sec. —. Strike out the last sentence of section 30(a) and insert the following 
im lieu thereof : 

“Upon the segregation by assignment of a lease held beyond its primary term 
by production, actual or suspended, or the -payment of compensatory royalty, 
the segregated lease of an undeveloped, assigned or retained part shall continue 
for 2 years, and so long thereafter as oil or gas is produced in paying quanti- 
ties.” 

If S. 2983 is enacted, the word “primary” should be changed to 
“fixed” since S. 2983 does not otherwise use the word “primary.” 

While both bills accomplish essentially the same ends which we be- 
lieve are advisable as set out above, we believe that the codification of 
the language of sections 17 and 27 of the Mineral Leasing Act as found 
in H.R. 10455 would make enactment of the proposed changes in 
substantially the form of that bill advisable. 

There are a number of other differences between the two bills such 
as provisions relating to Alaska acreage limitations and cancellation 
of leases as to which we would not comment other than to express the 
hope that any serious disagreements with relation to these or other 
matters would not deter the passage of a bill providing for the de- 
sirable objectives outlined above to which there would seem to be 
general agreement. 

We would, therefore, urge this committee to enact into law the pro- 
visions which we have outlined above which we feel will be beneficial 
to the Government and to the industry. 

Mr. Brarron. The New Mexico Oil & Gas Association is com- 
posed of major and independent operators of royalty owners in the 
State of New Mexico. I will state briefly our position with relation 
to the proposals pending in both S. 2983 and H.R. 10455, although 
it is our understanding that this committee is considering primarily 
H.R. 10455. 


First of all, we believe the most important change is the proposal 
to combine option chargeability and direct lease chargeability. We 
are entirely in favor of this proposal. We believe that its adoption is 
imperative and it is the single most important feature of both the bills. 
We would point out that we believe the reporting provisions of the 
bill are unnecessarily stringent and I believe to some extent—— 

Senator O’Manonry. I beg your pardon. 
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Mr. Bratron. I believe that the reporting provisions of the bill are 
a little stringent, Senator, in that when you talk in terms of optionors 
reporting the options that they have given, I believe that that possibly 
1s not necessary. 

First of all, the optionor is already of record in the Bureau of Land 
Management. 

Secondly, the optionors lease owners are spread throughout the 
country and requiring them to file these options or reports of options, 
I just don’t believe that they are going to do it. The lease owners are 
in New York City and so forth. 

I don’t believe that it is an overly important feature except that to 
the extent that the reporting provisions are too stringent I believe that 
you are going to discourage the use of options. 

Senator O’Manonry. Were you saying that leaseholders who made 
options would not comply with the law if this bill were enacted ? 

Mr. Brarron. Senator, I don’t believe a number of them would 
know of the law, no, sir. I am talking about the person who is not a 
regular oil operator, of course they would sir, but you have people 
owning these leases all over the country and I just don’t believe that 
they would realize it and it is not a matter of their ordinary day-to- 
day business. Certainly your oil companies 

Senator O’Manonry. Would you go back to the old law? 

Mr. Brarron. How is that, sir? 

Senator O’Manoney. Would you go back to the old law? 

Mr. Brarron. No, sir. No, sir. I just point this out as a side point. 

Senator O’Manoney. You do want the options recorded ? 

Mr. Brarron. The filing of notice of the options; yes, sir. 

Senator-O’Manoney. Yes, sir. 

Mr. Bratton, Yes, sir. I certainly do. I think that would be 
essential to the Bureau keeping track. I think that is entirely proper. 

Senator O’Manoney. In what manner, then, would it be possible 
for us to require the filing of the notice and at the same time make it 
unnecessary for leaseholders to obey ? 

Mr, Brarron. Required of the optionee, Senator. 

Senator O’Manoney. I beg pardon. 

Mr, Bratron. Required the filing by the optionee as you have now, 
in other words. 

Senator O’Manonry. I see. 

Mr. Bratron. Place the burden entirely on the optionee is my only 
point, sir. 

Senator O’Manoney. Yes, sir. 

Mr. Brarron. Actually if the Senate would feel better with the 
burden on both of them, I don’t think that is a vital point, sir. 

Senator O’Manoney.'I understand your point of view, then, sir. 

Mr. Brarron. Yes, sir. We do believe, Senator, that the provisions 
for keeping a notice of the options confidential for at least 3 months 
is important. As the chairman is familiar the competitive situation 
among oil companies dictates the sometimes keeping of identity secret 
for a period of time. 

We support the provision changing the term of the noncompetitive 
lease to 10 years. 
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Senator O’Manoney. Thank you, sir. 

Mr. French, any questions? 

Mr. Frencu. No, sir. 

Senator O’Manoney. Any other questions? 

Mr. Brarron. Senator, if I might say one word, sir, with relation 
to a proposal which we would make pertaining to the practice of 
extension of leases by assignment and segregation, on page 3 of my 
statement, sir. 

Senator O’Manoney. On page 3 of your statement ? 

Mr. Bratrron. Yes, sir. 

Senator O’Manoney. Very well. 

Mr. Brarron. Sir, we believe that it would be in the interest of 
orderly procedure to change the current practice of extension of leases 
by assignment and segregation to where the extensions would be ob- 
tained solely in cases where your lease is beyond its primary term by 
production, actual or suspended, or the payment of compensatory 
royalty. To that end we have proposed this amendment. We.believe 
that under the Department’s interpretation of the present law, if 
the bill is enacted as it now stands, it would end the practice of exten- 
sion by segregation during the 10-year term of the lease. But I would 
point out I believe it is entirely possible that at the end of that 10 
years an operator could commence a well, obtain a 2-year extension, 
at the end of the 12th year segregate a 40-acre tract out and have 
another 2 years, making a total of 14 years of the lease. 

We do not take any part in the discussion or the activities as to 
segregation of the past. We do believe that this would be in the 
interest of orderly procedures in the future. 

We would support the amendments suggested by Senator Allott 
pertaining to making the records of the Bureau notice to the world 
and also the statute of limitations on appeals from the Secretary. 

Senator O’Manoney. That amendment that you propose would af- 
fect only the segregated part ? 

Mr. Bratron. That is correct, sir. And I believe the report of the 
committee if it should act favorably on that should indicate that it 
would not affect the term of the portion of the lease which is held by 
production, actual or suspended or compensatory royalty, but that it 
would affect the 2-year or the part that is assigned out only or the 
segregated portion, yes, sir. 

Senator O’Manoney. Very well, sir. 

Is there anything elese that you desire to testify with respect to? 

Mr. Bratton. Senator, we would state only this: We sincerely hope 
that the areas of difference or dispute as to these various matters which 
do seems to be somewhat in dispute such as administrative cancellation 
- and possibly Alaska would not deter the passage of a bill containing 
the features which are primarily features which are found in both 
S. 2983 and H.R. 10455. 

Senator O’Manoney. Thank you very much, sir. 

Mr. Bratron. We thank you, sir, for the opportunity to appear. 

Senator O’Manonry. Senator Allott, I didn’t know you had arrived. 

Senator Atiorr. Mr. Chairman, I want to extend my very deep 
apologies to the Chairman and to Mr. Bratton and also to Mr. Kitchen, 
but I, as many of us do at times, was faced with an unannounced dele- 
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ation from my own State this morning that it was necessary to spend 
a little time with. 

I understand, Mr. Bratton, that you do feel that the limitation on 
appeal and the recorded amendments are steps in the right direction 
as a part of this. 

r. Bratron. Yes, sir. 

Mr. Auuorr. Of course I certainly appreciate that because as you 
will recall when you were here last year we discussed this particular 
matter at some length and it seems to me that if we are ever going to 
put this whole area of leases and options and other things on a sound 
basis the first thing we have to do is to put those who are taking leases 
or options, or whatever other agreements they have, put them on a 
basis that they can have public knowledge and public notice of what 
they have. Otherwise, it seems to me that talking about a bona fide 
purchaser without a real recording law is just a little bit paradoxical. 

Mr. Bratton. We would very much hope to see a bona fide recording 
law with notice to the world provisions. As the Senator pointed out 
yesterday there is some conflict between the notice to the world and 
the provisions and the provision for keeping options confidential for 
a certain period of time which I would hope could be satisfactorily 
resolved because I do believe that the option report should be kept 
confidential for a limited period of time in order to keep the usability 
of options. 

Senator Atxtorr. In order, really, so that an operator, whether he is 
an independent or major oil company, for that matter, would have an 
opportunity to develop a workable proposition before he had to notify 
the world what he was doing. 

Mr. Bratton. Yes, sir. 

Senator Atiorr. Thank you very much, Mr, Bratton. I appreciate 
that. 

Mr. Bratton. Yes, sir. 

Senator O’Manonry. What weight do you give to yesterday’s 
testimony of the Solicitor of the Department with respect to States 
in which the law provides only for county recording? 

Mr. Bratton. That is the—— 

Senator O’Manoney. If you want notice to the world, would it not 
be necessary to require recording not only in the Land Office but in 
the county ¢ 

Mr. Brarron. Senator, that is our situation in New Mexico. And 
we have consistently over the years required the recording of assign- 
ments and complete chain of title in the county. Frankly, sir, I do 
not know as to the provisions of an act of Congress giving effective 
notice to the world. I am assuming that they would be valid and 
— they would be recognized by the supreme courts of the various 

tates. 

Senator O’Manoney. Thank you. 

Mr. Bratton. Yes, sir. 

Senator O’Manoney. Any other questions? 

We are very much obliged to you, sir. 

Mr. Bratrron. Thank you, sir. 

Senator O’Manoney. Mr. Laughlin. 

43012—60—pt. 3 ——7 
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STATEMENT OF ROBERT LAUGHLIN, EXECUTIVE VICE PRESIDENT, 
ROCKY MOUNTAIN OIL & GAS ASSOCIATION 


Mr. Laveutin. Mr. Chairman and members of the committee, my 
name is Robert B. Laughlin. I live'in Casper, Wyo., and am the ex- 
ecutive vice president of the Rocky Mountain Oil & Gas Association. 
Our association is a trade association representing the oil and gas 
industry in the States of Wyoming, Colorado, Utah, Idaho, Montana, 
Nebraska, and South Dakota. 

Our association has over 2,200 members comprising every element 
of the oi] and gas business in our territory and therefore I speak 
today on behalf of drillers, producers, royalty owners, lease brokers, 
and others whose livelihood is dependent upon our industry. 

The purpose of the association is to promote the discovery, develop- 
ment, production, and conservation of oil and gas in the Rocky 
Mountain region. 

Our industry endorses and favors the passage of S. 2983 intro- 
duced by Senator Joseph C. O’Mahoney, of Wyoming. I appreciate 
this opportunity to tell you why we favor this bill. 

You will note that the States within the scope of our association 
are often referred to as “public domain States”; that is, States having 
a high percentage of public domain land within their boundaries. In 
at least three instances, more than 50 percent of the lands in such 
States are owned by the United States. This applies not only to the 
surface of such lands, but also to the oil and gas and other minerals 
which may be found therein. In some of these States the United 
States owns upward of 70 percent of the minerals. Consequently, we 
are vitally concerned with public land matters and particularly the 
Mineral Leasing Act of 1920. 

For a long time we have been aware of a serious problem develop- 
ing from the leasing for oil and gas under that law. This problem 
has been studied many times by the industry, with the view of sug- 
gesting to Congress improvements in the law. Other associations, 
such as Western Oil & Gas Association, New Mexico Oil & Gas Asso- 
ciation, Mid-Continent Oil & Gas Association, and Independent Petro- 
leum Association of America, have joined in these studies. 

Each study has emphasized the fact that the source of the problem 
lies in two features of the act. 

First, the act provides that no person, association, or corporation 
shall take or hold at one time oil or gas leases exceeding in the aggre- 
gate 46,080 acres in any one State. The act also provides, however, 
that the interest of an optionee under a nonrenewable 3-year option 
to purchase or otherwise acquire oil or gas leases shall not, prior to 
the exercise of such option, be a taking, or holding, or control under 
the 46,080 limitation. Option acreage is limited to 200,000 acres in 
any one State. 

The theory of having one limitation for leases and another limita- 
tion for options has led to such uncertainty that legitimate operators 
frequently do not know and cannot know whether they are or are not 
complying with the law. Questions have arisen as to whether the 
acquisition of an option was not in fact the indirect acquisition of the 
lease and, consequently, chargeable as lease acreage rather than option 
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acreage. There is no solution to this uncertainty except by remedial 
legislation. 

Second, the act prior to last year made no provision for the pro- 
tection of the innocent purchaser against the cancellation of a lease 
because of the fraud or other violations by a predecessor in title. 
Senator O’Mahoney’s bill, S. 2181, passed last year, has solved this 
particular phase of the problem. 

I would like to call to your attention the committee report on S. 2181 
boo: pe page 2, after discussing the other provisions of the bill, it 
is stated : 


Its members are keenly aware that the major part of the job remains to be 
done with respect to bringing the 1920 Leasing Act up to date. 

We feel that S. 2983 accomplishes that objective. The most impor- 
tant feature is the elimination of the distinction between option acre- 
age and lease acreage and fixing the maximum limitation of acreage, 
regardless of how it is held, at 246,080. 

As you know, the House on last Monday passed a companion bill, 
H.R. 10455, introduced by Mr. Morris, of New Mexico. 

I would like to comment on one variance between that bill and 
S. 2983 having to do with the cancellation of leases. 

S. 2983 provides that the Secretary of the Interior may cancel leases, 
cause the forfeiture of leases, or compel the disposition of leases held 
in violation of the acreage limitation provisions in an administrative 
proceeding except in the case of the producing leases or leases known 
to contain valuable deposits of oil or gas. As an alternative, the Sec- 
retary, if he believes fraud has been committed, may request the Attor- 
ney General to institute cancellation proceedings in the courts. If 
fraud is found by the court, it may provide that the defendant shall 
be ineligible, either permanently or for a lesser period, to acquire any 
interest in a lease. 

As introduced, the House bill provided that no lease could be can- 
celed other than by the courts if it was a producing lease or known 
to contain a valuable deposit of oil or gas or if fraud was alleged by 
the Secretary, with the same penalty in case of fraud. 

The Department of the Interior objected to these provisions stating 
that they take away power that the Secretary now has and as a re- 
sult the House struck these provisions and reinstated the language 
of the present law. In so doing the committee in the House stated : 

A major committee amendment strikes out all of paragraphs (1) and (2) of 
subsection (h) of section 27, as amended by H.R. 10455, dealing with the can- 
cellation, forfeiture, and compelled disposition of interests held in violation of 
the act, and related matters, and substitutes the present language of the law for 
that which was proposed in the bill. The committee recognizes that the menn- 
ing of this language is under current dispute. The plaintiffs in certain cases 
pending or recently pending in the U.S. District Court for the District of Wyoming 
have questioned the asserted authority of the Secretary of the Interior t» cance! 
or forfeit oil and gas leases in administrative proceeding. The committee be- 
lieves that any legislation further fixing jurisdictional boundaries in this field 
between the judiciary and the executive should await the outcome of, and be 
based upon the experience. gained through, pending actions. 

We feel that the House approach to the dilemma may be a happy 
“pu: 

e recommend and urge the passage of the proposed legislation 
under your consideration today. 
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Senator O’Manoney. The association has given a lot of attention 
to these bills, has it not? 

Mr. Laveututn. It has sir. 

Senator O’Manoney. Did you testify before the House committee? 
. Mr. Laveuuin. Yes, sir; I filed a statement before the House com- 
mittee. We feel that the most important thing that this legislation 
does is the consolidation of the acreage limitations. As you know, 
under the present law direct lease acreage is limited to 46,080 acres 
in any State, and 200,000 acres may be held under option. Consolida- 
tion of these two limitations into one, that is, 246,080 acres, will go 
a long way toward solving the difficulty in which the industry now 
finds itself. 

I would like to call to the attention of the committee a statement 
in the committee report on S. 2181, which was introduced by Senator 
O’Mahoney and was passed last year in part, where the report states 
that the members of the committee are keenly aware that the major 
park of the job remains to be done with respect to bringing the 1920 

easing Act up to date. We feel that this legislation accomplishes 
that objective. 

We would like to comment on one variance between the House bill 
which was passed last Monday, being H.R. 10455, and S. 2983. 2983 
provides that the Secretary of the Interior may cancel leases or cause 
the forfeiture of leases or compel the disposition of leases held in 
violation of the acreage limitation provisions in an administrative 
proceeding, except in the case of producing leases or leases shown to 
contain valuable deposits of oil and gas. 

In those two instances the Secretary must goto court. Asan alter- 
native under the provisions of S. 2983 the Secretary, if he believes 
fraud has been committed, may request the Attorney General to in- 
stitute cancellation proceedings in the courts. 

The House bill as introduced provided that no lease could be can- 
celled other than by the courts if it was a producing lease or known 
to contain valuable deposits or if fraud was alleged. In those in- 
stances the printed bill would have required the Secretary to go to 
court. 

The Department of the Interior objected to those provisions, stating 
that it took away from the Secretary power that the Department and 
the Secretary now think he has. That is being questioned in the 
courts at the present time. 

Apparently as a result of that objection from the Department of 
Interior, the House saw fit, and I think wisely so, to restore the present 
language of the law. 

he House committee in its report, after explaining that they 
had restored the present law, stated that— 
the plaintiffs in certain cases pending in the U.S. District Court for the District 
of Wyoming have questioned the asserted authority of the Secretary of the 
Interior to cancel or forfeit oil and gas leases in an administrative proceeding. 
The committee believes that any legislation further fixing jurisdictional bound- 
aries in this field between the judiciary and the executive should await the 
outcome of, and be based upon the experience gained through, the pending 
actions. 

We feel that the House approach to this problem is a happy 
compromise. ' 

We do recommend and urge the passage of this legislation. 
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Senator O’Manonry. You recommend the House language, then? 

Mr. Laveututn. Yes, sir. 

Senator O’Manoney. Any questions? 

Mr. Frencu. Mr. Laughlin, you were assuming, of course, that the 
Pan American case will be appealed and the issues will be decided 
on their merits. 

As you know, the next move is up to the plaintiff, Pan American, 
because the ground on which the complaint was dismissed was that 
of the Secretary’s being an indispensable party. Judge Kerr’s state- 
ment in his opinion that the Secretary did not have the power to 
cancel administratively that he had attempted to exercise was not 
necessary to his ruling. 

Mr. Laventtn. That is correct. 

Mr. Frencu. It was not decided on the merits. 

Mr. Laveutin. That is correct. 

Mr. Frencu. As we stand here we have no judicial decision on the 
merits whatever, is that correct ? 

Mr. Lavenitn. We have no decision on merits. We have some 
dicta that is rather significant. 

Mr. Frencu. Your suggestion is that we leave the question of the 
Secretary’s authority in the uncertain and undetermined state in 
which it patently is under existing law. 

There may not be a judicial determination or interpreation for 
some time, that is all Iam pointing out. 

Senator O’Manonry. The question therefore is whether the com- 
mittee should settle the issue of the Secretary’s cancellation authority 
by amending this bill. 

Mr. Laven. Yes, sir. 

Senator O’Manoney. Did the House bill settle the issue? My im- 
pression was that the House bill just mentioned the status quo. 

Mr. Lavenurn. That is correct. 

Senator O’Manoney. Then you are not recommending that this 
committee take new action? 

Mr. Lavucuttn. I am recommending what the House—— 

Senator O’Manoney. On this. 

Mr. Laveuttn. Yes. I was trying to get away from a double 
negative there. 

Senator O’Manoney. I give you credit. 

Mr. Laveuti. The House bill in effect would maintain the status 

uo. 
7 Senator O’Manoney. And that is your recommendation, too? 

Mr. Laventtin. That is our recommendation. 

Senator O’Manonry. Very well. 

Mr. O’Callaghan again reminds me that this suggestion of yours 
and of the House committee leaves the determination up to Pan 
American. If Pan American does not file here in the District of 
Columbia, we have no way of getting a decision. But this commit- 
tee, of course, can make a decision. 

Mr. Laveutin. Yes, sir. 

Senator O’Manoney. You do not trust us? 

Mr. Laventin. Yes, indeed we do. And I might say further that 
we want the bill passed and if the committee decides to solve this 


problem, fine. 
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Senator O’Manoneyr. Thank you, Mr. Laughlin. 
Senator O’Manoney. Mr. Gee. 


STATEMENT OF JOHN GEE, CHAIRMAN, LEGISLATIVE COMMITTEE, 
ROCKY MOUNTAIN OIL & GAS ASSOCIATION AND OHIO OIL CO. 


Mr. Ger. Mr. Chairman, gentlemen of the committee, my name is 
John Gee. Iam the division attorney for the Ohio Oil Co. in Casper, 
Wyo. I appear here in representing that company and also—— 

Senator O’Manoney. Is the Ohio Oil Co. a big or little company? 

Mr. Ger. Sir? 

Senator O’Manoney. Is Ohio a big or little company ? 

Mr. Gee. It is just a modest sized company, sir. 

I also appear in representation of the Rocky Mountain Oil & Gas 
Association as the association’s general legislative chairman. 

I do not have a written statement to submit for the record, but 
I will certainly endeavor to be as brief as I can be. 

Having heard the testimony for the last.several days in connection 
with these two bills, it is at once apparent, I suppose, that there are 
certain points in which the bills are not the same, although it seems 
to me that in theory they certainly are. 

Our association for many, many months has been vitally interested 
in the proposition of consolidating the acreage limitation as between 
the option and the direct chargeable leases. It seems to me that that 
is probably the most important accomplishment of either of these 
two bills. Certainly I do hope that no matter what action the com- 
mittee may see fit to take with regard to some of the other provisions 
about which there may be some controversy or difference of opinion, 
that at least the important feature of eliminating the distinction and 
consolidating those two items will be enacted into law. 

I believe that when that is accomplished that feature alone will 
do very much toward improving the conditions of leasing on the 
public domain. 

With regard to the several matters that have been considerably 
discussed here and most pointedly having to do with cancellation of 
the leases, it has seemed to me in listening to the testimony for 
the last several days that that point is perhaps the most critical in 
connection with analyzing these two bills. 

My company is a party to one of the two existing law suits that 
remain pending in the Federal District Court of the District of Wyo- 
ming at Cheyenne. In our case Judge Kerr has not yet ruled. 

Although essentially that case is the same as the Pan American case 
that was just discussed, and as we know, injunction has been denied 
by the judge because of the indispensable party feature of the suit, 
we do not know what action he will take with regard to our lawsuit 
but I would suggest that ultimately it would be very much the same. 

I could not agree, however, entirely, at least, that the House version 
by replacing the language of the present law is not a forward step in 
a sense. I think that instead of just status quo on behalf of my com- 
pany I would prefer to be somewhat more positive. 

I think that the law as it now reads does not permit the Secretary 
of the Interior to cancel a lease whether it be producing or non- 
producing. 
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So we feel that the present law does and will protect us and sooner 
or later there will be unquestionably a judicial determination of that. 
How long that might take, of course, is open to question. But there 
are so many interests now made the basis of the several contests 
within the Department that I cannot believe that they will be per- 
mitted to go unchallenged through the courts indefinitely. 

That is a very important point because the Secretary contends that 
he has certain rights and powers that he does not want to see lost in 
this legislation. 

It seems to me that the House version of the bill, by leaving the 
present language as it is, is perhaps the most satisfactory result and 
if that may consist in part of a compromise of sorts, certainly I would 
recommend that to this committee as a possible way to solve that part 
of the problem. 

With regard to the Alaskan situation, it is perfectly true that we 
in the Rocky Mountains who operate on public domain there do not 
have definite knowledge of the several problems that exist in Alaska. 
Yet many of our companies operate there. It seems to me that some 
provision should certainly be made for Alaska to increase its present 
limitation. 

I would assume that the division of Alaska into two leasing dis- 
tricts appears to be a satisfactory way to handle that. 

enator O’Manoney. Do you have a copy of the House bill before 

ou? 

: Mr. Gee. Yes, sir; I do. 

Senator O’Manoney. Will you read the language in the House 
bill which you are now criticizing ? 

Mr. Ger. I was not criticizing that language. 

Senator Atrorr. It is page 7. 

Mr. Ger. Which provision would you have me comment about, 
Senator? Iam afraid I don’t understand. 

Senator O’Manoney. I would substitute the word “discussing” for 
the word “criticizing.” So I will not put the language in your 
mouth. You were talking about the administrative provision which 
the House wrote into the bill restoring the present law. 

Mr. Ger. Yes, sir. 

Senator O’Manoney. Will you read that ? 

Mr. Gees. All right. I take it that it begins at the bottom of page 
12 and is found in that way as subsection (h) (1): 

If any interest in any lease is owned or controlled, directly or indirectly, by 
means of stock or otherwise, in violation of any of the provisions of this Act, the 
lease may be canceled, or the interest so owned may be forfeited, or the person 
so owning or controlling the interest may be compelled to dispose of the interest, 
in any appropriate proceeding instituted by the Attorney General. Such a pro- 
ceeding shall be instituted in the United States district court for the district 
in which the leased property or some part thereof is located or in which the 
defendant may be found. 

That provision is the precise language that, to my recollection, is 
found in the present law. That is the provision which, in my judg- 
ment, requires the disposition of a lease under section 27 of the act 
to be placed before the courts. 

Senator O’Manoney. What do you say about the effect of the 
comma in line 3, page 13, following the word “interest” ? 

Mr. Ger. I see no particular significance to that comma. 
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Senator O’Manoney. Does not the phrase with which the sentence 
ends “in any appropriate proceeding instituted by the Attorney Gen- 
eral” apply to the whole sentence ? 

Mr. Grp I think that it does, Senator. 

Senator Auxorr. I think the chairman has his finger on what I think 
is an important point here. 

Senator O’Manoney. I thank the Senator. 

Mr. Grr. Perhaps I do not yet understand you, Senator, and I am 
very interested. 

Senator O’Manoney. This means to me that the lease may be can- 
celed, or the interest so owned may be forfeited, or the person so own- 
ing or controlling the interest may be compelled to dispose of the 
interests in any appropriate proceeding instituted by the Attorney 
General. I believe that the latter phrase modifies all of the subjects 
of the sentence. 

Mr. Grex. I would agree, sir, but I think you cannot avoid—— 

Senator O’Manoney. That means that the action can be taken only 
in an appropriate court proceeding taken by the Attorney General 
and not by the Secretary. 

Mr. Ger. We are in complete agreement. That is my point, also. 
It was on that basis that our company chose to defend ourselves in 
the contest that we are a party to. We do not believe that the Secre- 
tary can do that under this particular language. For that reason I 
cannot treat this language as simply being ineffective. I think it is 
very effective language. I like the language and I would hope the 
bills as they come through here 

Senator O’Manoney. I thought you were saying to the committee 


that the language ought to be changed. 

Mr. Gee. Not at all, sir. 

Senator O’Manonry. Very well. 

Mr. Ger. My point is that I would like to recommend that you use 
this ae 


Senator O’Manonry. You haveset me straight. 

Senator Atrorr. Mr. Chairman ? 

Senator O’Manoney. Senator Allott. 

Senator Atrorr. At that point, I think, Mr. Gee, I am concerned 
and this is without respect as to how I feel about how I want to go, 
but I am concerned about the clearness of this particular section. If 
this is what you think this to be, and if this should be the decision of 
the committee, would it not be more appropriate if the last sentence in 
that were modified somewhat? Perhaps along these lines, that such 
a proceeding under the provisions of this subsection shall be insti- 
tuted. 

Mr. Ger. I would certainly have no objection to that, Senator. 

Senator Axxorr. In other words, as you read the thing, it says 
outright that the lease may be cancelled. 

Mr. Grr. Yes, sir. 

Senator Atiorr. And it says “or the interest may be forfeited.” 
Then you come along with the last one, that the person so owning 
or controlling the interest may be compelled to dispose of the inter- 
est in any appropriate proceeding instituted by the Attorney Gen- 
eral. The question is whether “in any appropriate proceeding insti- 
tuted by the Attorney General” just applies to a proceeding to compel 
the disposition of the interest or not. 
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Mr. Ger. I see your point, Senator. And it might be quite a good 
idea to clean that up a bit further by making it beyond question. 

I think it could also be accomplished in another way I have here 
suggested and that is that somewhere in the earlier sentence there 
could be a statement that such interest may only be so dispose: of or 
may not otherwise be disposed of. 

Senator O’Manoney. If the comma after the word “interest” in line 
3 were omitted, would that not settle the whole question ? 

Mr. Ger. That might help. I do not know that it would settle it. 
I do not know what the Secretary’s position would be. But at least 
it would help. Certainly it seems to me that this is a rather wel- 
come way to avoid some further discussions and disputes within the 
Secretary’s office as to whether he has the authority or not. 

Sooner or later the court is going to have to decide that since there 
are contests pending. This would seem to be an alternative way out. 

Senator O’Manoney. You may proceed. 

Mr. Ges. Thank you, sir. 

With regard to the other provision in the bills, our association and 
the company that I work for are in agreement, the 10-year term fea- 
ture is quite a good one. Perhaps it might be well to retain a 5-year 
term for the competitive leases as has been suggested before. 

One provision that I would like to comment about in S. 2983 is 
the provision having to do with the tar sands which is found on page 
5 of the bill and my only comment there is perhaps directed more 
to what could have been an inadvertent error. 

If you will notice at the top of page 5 on line 3 the phrase is used 
“and by adding a new section to read as follows,” and then the new 
section starts off with a small (b) in parenthesis. My only concern | 
would be as that is now written, there is some conflict, it seems to me, 
with the present section 17(b) of the act. I do not think it was in- 
tended by this provision at all to in any way affect the present pro- 
visions of section 17(b). So perhaps this could be redesignated 
something other than (b) and any conflict could be avoided. 

Senator Attorr. Mr. Chairman. It should be in section 17? 

Mr. Ger. Yes, sir. 

Senator AtLorr. But probably at the end of the section ? 

Mr. Ger. I would agree. I think that is perhaps where it should 
be, just to avoid conflict with (b) isall. 

I would like to comment briefly in connection with the statute of 
limitations and also the recording amendment that Senator Allott 
has suggested may be offered. I think both are quite good. I think 
that each of those amendments would take care of a situation that 
has gone uncared for for many, many years. 

You will recall Mr. Smith’s testimony yesterday in connection with 
the Meliski case pending in Wyoming. That has very possibly 
reached an odd result. I think that a recording statute of this kind 
could help us avoid a pitfall that may develop some day because in 
that case the recording statutes in Wyoming, the State statutes, were, 
of course, held to be paramount in that particular case, which per- 
haps is also another way of saying that in a condition of the Fed- 
eral law now there is, of course, no general recording statute affecting 
public lands. 
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It seems to me that you could get into a hopeless situation in which 
by following the State statutes of recording you may win your con- 
troversy with the other party but unless you have, of course, filed 
your assignment for approval with the Government, you are clearly 
prohibited from doing anything on the lands anyhow. 

So you could conceive of the situation where as between two liti- 
gants, one who files, of course, and runs his assigninent through the 
Bureau of Land Management for approval would have it approved 
and would succeed and be able to operate, probably, and the other 
one, who nevertheless wins the lawsuit by filing under the State 
statute under the State recording agent. 

Perhaps this amendment that is being discussed now would help 
avoid it. 

And the statute of limitations question, of course, is quite a good 
thought. It is somewhat surprising to all of us to find after many 
years there has been no period in which you had to prosecute an ap- 
peal from the Secretary’s decision. 

Senator Atnorr. Mr. Chairman, may I ask a question ? 

Senator O’Manoney. Yes. 

Senator Atxorr. I would like to have this for my general informa- 
tion, Mr. Gee. 

As I understand this Wyoming statute, it provides that in order to 
be effective every instrument has to be filed in the county in which 
the property is situated also. Is that correct ? 

Mr. Ger. I believe that is substantially correct. 

Senator Arttorr. I am not sure and I have not had an opportunity 
to brief it, whether this would be true in Colorado or New Mexico or 
Utah or any of the other States. Is there a similar statute in any 
of the other public lands States ? 

Mr. Grr. There is one in Nebraska. Of course the public lands 
are very few there. I think about 1 percent of the State’s lands are 
public domain but Nebraska has a statute which is almost the same. 

Senator Atuorr. Thank you. 

Mr. Ger. I believe that is all, sir, unless you have questions, that 
is all I had. 

Senator O’Manonry. Any other questions? 

Mr. Frencu. May I ask one? 

Senator O’Manoney. Certainly. 

Mr. Frencu. Mr. Gee, I would like to call your attention to the 
statement made by the Solicitor of the Department of the Interior, 
George Abbott, on the first day’s hearing. This is with respect to 
requiring the Secretary of the Interior to go to court in each and every 
instance. 

Mr. Ger. Yes, sir. 

* Mr. Frencu. Mr. Abbott said— 


I trust that the industry has thought very carefully about leaving no alterna- 
tives for administration actions. We think the public interest is protected 
and we think the individual or corporation is protected by what we now call a 
contest action, contest suggestions that are merits on both sides. 

I think the label “contest” imputes that. Even though the action may be 
bottomed on fraud, it is a contest action by the Bureau of Land Management, 
Department of Interior, United States of America. 
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Have you found, Mr. Gee, in your experience that a contest action 
is truly an adversary proceeding in the sense that you and I know 
it ? 

It has been argued, for example, by such outstanding oil and gas 
lawyers as Neil Stull and Max Barash, among others, that the Secre- 
tary of the Interior is the prosecutor, judge, jury, and marshal levying 
the execution in these contest proceedings. A defendant-lessee is not 
given the same opportunity to defend his property as a court proceed- 
ing would afford, it has been charged. 

What has been your experience ? 

Mr. Gee. In the first place, Mr. French, we fortunately have not 
had much experience being contestees. Until this recent rash of con- 
tests were filed in the several land offices, we had not been exposed to 
that kind of thing beyond the occasional situation in which the Bu- 
reau of Land Management will decide a case and render a decision 
from which you may appeal through the administrative channels, so 
this is our first opportunity to examine this so-called contest pro- 
ceeding. I think Mr. Stull’s position is quite correct. 

As a lawyer it disturbs me to find I am defending my client, who 
has been investigated by and tried by and review accorded by the same 
administrative agency. Somehow that rather insults my conscience. 
I do not like that. I always assumed that the position of the courts 
were to decide contests of that kind. 

On the other hand, I recognize when you finish your administrative 
review, and you have exhausted it, there is provision under our pres- 
ent law in which we may appeal to the courts so we are not without our 
day in court. But my objection is that we must come a long way to 
try our case. We in Wyoming would have to present such a case to 
the District of Columbia court. . 

While we have no doubt it would be an entirely impartial and fair 
review, it would be extremely costly. It seems to me that the matter 
of trying these cases in the courts is where it belongs. 

I do not agree with the Secretary in respect to Mr. Abbott’s philo- 
sophy that in view of the great degree of protection that we now 
have, the oil industry should weigh carefully the closing-of-the-door 
feature. If I understand that correctly, that would not be my view. 
I disagree with him on that. I do not believe it. 

Senator O’Manoney. Mr. Gee, is not there a misapprehension in 
all this testimony with respect to the difference between administra- 
tive proceeding and criminal proceeding ? 

Mr. Ger. I suspect there has been, sir. 

Senator O’Manoney. Surely. 

Mr. Grr. Yes, I think so, sir. 

Senator O’Manonety. What this bill seeks to do is to provide that 
if a contest is based upon fraud it must go to court immediately. If 
it is not based on fraud, if it merely, for example, is a determination 
of whether the mining law applies or lease application applies under 
the Mineral Leasing Act, that is an administrative decision to which 
you would have no objection. 

Mr. Ger. That is right. In addition to that, sir, you recall the pro- 
visions of section 31, I believe, are such that a breach of lease terms, 
the Secretary certainly has authority to cancel. That is the proper 
thing he would have to have. 
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Senator O’Manoney. Surely. 

Mr. Gzx. No question about that. 

Senator O’Manoney. You have filed appeals—— 

Mr. Ger. Yes, sir. 

Senator O’Manoney. From adverse contest decisions; have you not? 

Mr. Grr. Many of them. 

Senator O’Manoney. In which no crime was involved at all? 

Mr. Grr. Exactly so. 

Senator O’Manoney. If we hold that distinction in mind, there is 
no trouble, is there? 

Mr. Ger. I doubt it. I think that there has been a good deal of 
concern about that because of the nature of this thing having gone 
over into the criminal side of things and that worries us and concerns 
us. 

Senator O’Manoney. That is what we have sought to eliminate by 
making it clear that if fraud is involved the case must be tried by the 
courts. Does anybody object to that? 

Mr. Grr. No. The only person who objects to that, sir, is the De- 
partment of the Interior. Aside from that 

Senator O’Manoney. I do not think that the Interior Department 
really makes that objection. 

Mr. Gur. They have objected to the language in the bill in which 
fraud cases are committed to court. 

Senator O’Manoney. They have conceived the idea that the provi- 
sion requiring court action in the case of fraud applies to all contests. 

Mr. Gee. That is right. 

Senator O’Manonry. It does not. 

Mr. Ger. You are right, sir. 

Senator O’Manoney. Does anybody differ with the chairman ? 

Senator Attorr. I would like to ask a question in this respect, Mr. 
Chairman. I think perhaps you get to the place of, What is fraud ? 
Let us take a hypothetical situation of where a lease was secured, and 
I am asking this primarily for my own information, where a lease 
was secured by a company which had exceeded its acreage limitations. 

Now, this could be alleged, I presume, as a matter of fraud, if there 
was a willful intent to do it. On the other hand, there might exist a 
set of situations where somebody was supposed to have perhaps signed 
some documents or some instruments which would have conveyed land 
away which would have left the company in a free position and they 
had not done so. 

Just how definite are we? and what is fraud? We are getting to the 
place where we say in no case where there is fraud shall the Secretary 
have the right to act but from this hypothetical situation are there also 
cases in which fraud might be absent but nevertheless the lease would 
-be subject, no matter who does it, to forfeiture or cancellation without 
the intent of fraud. 

Senator O’Manonry. May I answer your question ? 

Senator Atuorr. Yes, certainly. 

Senator O’Manoney. This is not a criminal statute. Fraud is not 
defined in this statute. If the Secretary alleges fraud he is alleging 
acrime. Therefore he should go to court. If the situation that you 
have described has arisen the court will see it promptly because there 
would then have been no fraud, and the case would be dismissed. 
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If, however, the Secretary, — the Attorney General, proves 
actual fraud the case is not dismissed. 

Senator Autorr. So the record will be clear here, under our Colo- 
rado statutes, for example, I do not believe there is a crime of fraud. 
There are crimes which are similar to it; obtaining money or property 
under false pretense is one of them that occurs to me immediately. 
But it seems to me that the element of fraud involves the intent and it 
must of necessity, like any other crime, have a criminal connotation 
because it involves an intent to procure property or leases with an 
intent to deceive the Secretary or the issuing authority. 

Senator O’Manoney. The Senator is quite right. That is the rea- 
son why in drafting this bill we provided specifically that if fraud 
is alleged the case must go to court. 

Senator Atxorr. Then is it my understanding that the chairman 
has in mind that if it was not a matter of fraud or criminal intent, 
which is a necessary part of “fraud,” as I would intepret the word, 
although, as I say, in our own statutes there is no such crime, that 
if the fraud was a criminal intent involved, it would have to go to 
the court; otherwise, the Secretary would have the right to make the 
decision. 

Senator O’Manoney. That is right. Let us take one of the old- 
style cases under the homestead and the mining laws. The Secretary 
would have to decide in a contest whether one of two claims was 
improperly filed on agricultural land or on mining land. That would 
not involve any crime at all, just the misuse of the law. Many a 
mining claim, many a lode claim, has been filed on agricultural land; 
many an agricultural homestead has been filed on mining land. In a 
contest administratively the Secretary may decide that such claims 
were incorrectly filed and may not go to court at all and need not go 
to court because no crime was alleged. But if the Secretary alleges a 
contest on the ground of fraud, then it is the idea of the chairman 
that he should go to court. 

Senator Attorr. I was trying to clear this matter up. I wonder if 
Mr. Gee has the same idea about the distinction of these two, if you 
accepted the distinction which the chairman and I have just discussed, 
would it still be your idea that the Secretary would not have the power 
to cancel these leases through an administrative proceeding in cases 
other than where fraud is alleged ? 

Mr. Ger. If we are talking about the present law, then unques- 
tionably it is my belief that he does not have the authority to cancel 
the lease out administratively when the condition you have discussed 
is his reason. I think he has no such authority whether it be a pro- 
ducing lease or a nonproducing lease because I think that section 27 
actions are those kind which are required by the language we have 
just discussed together here to be committed to the courts. 

Now, then, the case you mention happens somewhat more frequently 
than we like. Within the last year the Ohio Co. was advised by the 
Denver land office that we were over in our acreage. The reason 
for it was quite clear because of a number of assignments that we 
had made to others but had not yet been approved by the Bureau. 
We were carrying what I will call a double chargeability, even though 
we had sold the acreage to other people. The Department adminis- 
tratively was busy and had not got around to approving those assign- 
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ments. Had they approved them, the Ohio acreage would be clearly 
less than the maximum amount. As it turned out, inadvertently, 
because, perhaps, of poor record keeping on our part for a variety of 
reasons we were not aware of, we became “over,” as we say. 

When that was called to our attention they advised us getting rid 
of excess acreage which we did. 

There was no fraud involved at all, but you can see those situations 
occur that you have raised. 

Now, under the law as I conceive it to be at present at least, an 
action to cancel such a lease would have to be filed with the Attorney 
General and the appropriate Federal district court. 

Senator Auiorr. Yes, I understand that. We are writing the law 
or going to attempt to write the law now. What would be your posi- 
tion, Mr. Gee, with respect to a situation such as, for example, you 
described where there was not an allegation of fraud which involves 
the criminal intent, by the Secretary of the Interior, that the Secre- 
tary should or should not have the power to cancel or forfeit in the 
absence of fraud ? 

Mr. Ges. I have thought about that a lot, Senator. I regret that I 
am not as decisive as I wish I were on that, because it seems to me in 
the scheme of things that the Secretary of the Interior has a mighty 
tough job with thousands of acres of land and leases to be maintained. 
I do not think we can lose sight of the fact that his administrative 
situation should be looked after. I am not so sure that he should not 
have some authority to police his own lease records and if he should 
find that inadvertent errors such as the ones I described occurred, it 
seems to me what he should do is give the offending party ample notice 
with a strict admonition to take care of it by turning the property 
over to the United States or disposing of it. All of those things are 
sort of canceling the interest itself. It is not until I reach that point 
tet I am concerned over the Department having the right to do those 
things. 

Smale Atxuorr. You would not be quite far enough, then, in your 
own thinking, as I understand it, to say that this whole matter should 
turn upon the presence or absence of fraud? 

Mr. Grex. Not quite, sir. I realize that is a somewhat wheezy an- 
swer but it is about the best I can give you. 

Senator Auxorr. All right. Thank you. 

Mr. Geer. Is there anything else, Mr. Chairman? 

Senator O’Manonry. Yes. I am having Mr. O’Callaghan mark in 
the bill the language that is taken from the present law. 

Mr. Ger. Yes, sir. 

Senator O’Manoney. If you will turn to S. 2983, page 10. 

Mr. Ger. Yes, sir. 

Senator O’Manoney. Line 16. You find the heading “violations.” 

Mr. Geer. Yes, sir. 

Senator O’Manoney. Now, the existing law begins as follows: 

If any interest in any land is owned or controlled, directly or indirectly, by 
means of stock or otherwise, in violation of any of the provisions of this section, 
the interest may be canceled or forfeited, or the person, association or corpora- 


tion so owning or controlling the interest may be compelled to dispose of the 
interest. 


Then there has been inserted there new language: 
by the Secretary of the Interior in an administrative proceeding. 
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This is the old law— 


except that any ownership or interest forbidden in this act which may be 
acquired by descent, will, judgment, or decree may be held for 2 years and not 
longer after its acquisition: Provided, however— 


and this is still the existing law— 


Provided, however, That if such violation has been alleged in the acquisition 
or holding of a lease or interest in land producing oil and gas, or known to con- 
tain valuable deposits of oil and gas, no such interest may be canceled or for- 
feited or otherwise ordered disposed of except by an action beginning in the 
U.S. district court for the district in which the land or some part thereof is 
located or in which such person, association, or corporation may be found, upon 
appropriate proceedings instituted in such court by the Attorney General. 

That is the existing law. 

Mr. Gee. Yes, sir. 

Senator O’Mauoney. Then there is new language appearing in this 
bill: 


In the event that the Secretary has reason to believe that fraud has been com- 
mitted in the acquisition or holding of any interest in an oil and gas lease by any 
person, association, or corporation, he may instead request the Attorney Gen- 
eral to institute appropriate proceedings for the cancellation of such interest 
against such person, association or corporation. 


The present law proceeds: 


Any such proceeding shall be instituted in the U.S. district court for the dis- 
trict in which the land or some part thereof is located or in which such person, 
association or corporation may be found. 


Then there is new language: 


The court in any proceeding under this section, in addition to any other penal- 
ties provided by law, shall, if fraud is found, provide that such person, associa- 
tion or corporation shall be ineligible thereafter permanently or for a lesser pe- 
riod to acquire any lease or other interest in land under the provisions of this act. 

Now, I have read this provision in such a form that it appears 

clearly in the record what is present law and what is new law sug- 
gested by the bill. The only difference that I note in rereading this 
is that on page 11, line 15, the word “may” is used. Perhaps it will be 
much better to use the word “shall.” As this new language reads, it 
is as follows: 
In the event that the Secretary has reason to believe that fraud has been com- 
mitted in the acquisition or holding of any interest in an oil and gas lease by 
any person, association, or corporation, he may instead request the Attorney 
General to institute appropriate proceedings for the cancellation of such interest 
against such person, association, or corporation. 

Clearly, whether the word “may” is used or the word “shall” will 
make a difference in the effect of that sentence. 

Mr. Ger. Yes, sir. I quite agree. It is an important difference. 

Senator O’Manionry. You would agree with the Chair, then ? 

Mr. Ger. Are you suggesting, sir, that you may be about to change 
“may” to“shall”? Is that what you are saying? 

Senator O’Manoney. The committee can change any words in this 
bill. 

Mr. Gee. I did not make myself clear. I am not sure what you 
mean. 

Senator O’Manoney. I am suggesting that the word “may” is im- 
properly used. It should be the word “shall.” 
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Mr. Ger. I would agree. 

Senator Axuorr. In other words, Mr. Chairman, what we are say- 
ing here is that by the use of the word “may” it implies he has an al- 
ternative right which would be the right to cancel himself and it is a 
matter of his own decision as to whether he does it himself or proceeds 
to the Attorney General ? 

Senator O’Manoney. That is right. 

Mr. Ger. I have heard men in the industry suggest, Senator, that 
in that connection that which might actually be Pa could be held 
for administrative cancellation by the simple expedient of not calling 
it fraud and simply retaining it as as administratve—— 

Senator O’Manoney. I drafted this language myself and my inten- 
tion was “shall” instead of “may.” I shall call that to the attention 
of the committee in executive session, 

Mr. Ger. Thank you, sir. 

Senator O’Manonery. You may proceed. 

Mr. Gex. I had nothing further to say, Senator, except to again—— 

Senator O’Manonry. You are very interesting. 

Mr. Ger. Again to consolidate the options, that I think is the most 
important thing of all. 

Senator O’Manonry. Have you covered all the provisions here? 

Mr. Ger. I have covered all that seemed worth commenting about. 
I would be glad to answer anything I can. 

Senator O’Manoney. I do believe that the provision in this bill 
which limits the Secretary or the Interior Department from disclosing 
options to the public should remain, the 6 months’ provision. 

Mr. Gre. You mean requiring the 6 months’ statements to continue 
to be filed ? 

Senator O’Manonry. Yes. 

Mr. Ger. Yes; I think that should remain. The only concern I 
have with the option matter is that it does seem to me that the present 
requirement in the House version, for example, that in the notice to 
be filed of options, all of the parties to the arrangement must subscribe 
to that. notice. 

I think as has been commented on, I believe by Mr. Bratton earlier, 
it would work something of a hardship because in the business of 
leasing quite frequently you take an option in the lease owner and 
you hold the option for your 2- or 3-year period. Then if you want 
to exercise it youmay doso. During all that period of time it is diffi- 
cult to know where the optioner might be. Now, to have to obtain 
him or the party to sign the notice disclosing the interest to the Gov- 
ernment might be a difficult task to run down such people. They 
could be anywhere. 

. Senator O’Manoney. So you believe that only the optionee should 
be required to file ? 

Mr. Ger. I do, indeed. I think Mr. Bratton is quite right about 
that. 

Senator O’Manoney. What I was speaking about was the provi- 
sion which requires the Interior Department to maintain the option 
secret for 6 months. . 

Mr. Geer. I do not quite follow that. I would not think that that 
is the best way. I am concerned also with Senator Allott’s suggested 
bill for a recording statute. There is an inconsistency about the 
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secrecy provision in that it seems to me—I would only answer it this 
way: My company has of recent years not found that there is much 
help in our competitive position simply by having records not dis- 
closed. It seems to me that records filed with the Bureau of Land 
Management ought to be truly public records. 

Senator O’Manoney. If only the optionee is required to file with 
the Interior Department ? 

Mr. Ges. Yes, sir. 

Senator O’Manoney. It really makes no difference to him whether 
the disclosure is made immediately or 6 months later. 

Mr. Grr. I do not think so. 

Senator O’Manoney. Very well. 

Any other questions? 

Senator Attorr. One other question which occurred to me, Mr. Gee, 
and I hate to prolong your questioning here, but Mr. Sweeney, I be- 
ileve it was, yesterday made a statement with respect to the payment 
of rentals during contests. 

Mr. Geer. Yes, sir. 

Senator Attorr. What is the feeling of your association on that? 

Mr. Grr. We had not examined that question in any formal way 
so I would be unable to express an association point of view to you. I 
have an opinion of my own for what may be worth to you. 

I think that proposition has merit. I think you finally get to the 
point in these things where it is a rather impossible dilemma you find 
yourself in. The cost of defense is often high. It takes a long time 
to defend your position. Then when you find you may have won your 
case and emerge secure you find your lease run out or find you had to 
pay rentals during that period of time. It seems logical to me they 
could at least suspend it. I made no point of it. It had not occurred 
toour company. I would be very frank with you. 

Senator O’Manoney. If you were representing a small operator 
with small capital, would you not consider it unjust to him to require 
him to pay the rental during the period the Secretary was contending 
he had no lease? 

Mr. Grr. I would be his strongest champion. You bet. It would 
certainly be unjust. 

Senator O’Manoney. Thank you. 

Mr. Gze. I have nothing further. 

Senator O’Manoney. Very well. We are very grateful to you, sir. 

Mr. Gee. Thank you for the opportunity. 

Senator O’Manoney. You were a good witness. 

Mr. Gallivan. 


STATEMENT OF FRANK GALLIVAN , ATTORNEY AND INDEPENDENT 
OPERATOR, CHEYENNE, WYO. 


Mr. Gauuivan. My name is Frank Gallivan. I am an attorney and 
independent operator from Cheyenne, Wyo. 
Most of the provisions of the bill I intend to discuss have been 
fairly well covered in the last 3 days. 
I would, however, like to draw the committee’s attention to several 
technical matters I think should be corrected. 
43012—60—pt. 38 
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The first is the renumbering or rearrangement of section 17. As the 
matter now stands, we find we have a 17 small “a” and a 17 large “A” 
and a 17 small “b” and a 17 large “B.” 

This would be extremely difficult to use in briefing and in citation 
and I believe that the entire section should be recast and that the pres- 
ent sections 17 A and B, that is, the sections in the present law be either 

laced as 17 A and B, with the balance of the proposed legislation hav- 
ing its paragraph designations likewise changed. 

unntoe O’Manoney. With respect to which bill are you talking? 

Mr. Gatuivan. I am talking about the House version, sir. The way 
the House version is drawn now it provides that section 17 is further 
amended and I believe that this was discovered at last in the House 
committee and they attempted to. take care of it by the last provision 
of the House version by designating both-# small “a” and a large “A.” 
It is purely a technical matter but would be extremely difficult. 

Senator O’Manoney. On what page are you? 

Mr. Gatutvan. Lam on the first page of the bill, Senator. 

Senator O’Manoney. I beg your pardon ? 

Mr. Gatiivan. I am on the first page of the House bill, H.R. 10455. 

Senator O’Manoney. Yes. 

Mr. Gatxivan. You will note they say it “is further amended to 
read as follows.” It starts out “Section (A).” I like the subdivision 
provisions of the section, because it has always been extremely hard to 
read and pick out the portions in which you were interested. 

Senator O’Manonry. What should that be? 

Mr. Gauuivan. As a result of the way they have amended it, you 
have the old 17 and the old 17(B). That is in the existing law of 
which no attempt has been made to change in this legislation. They 
are extremely important sections of the law and of course must be 
retained. In the present law you have two unnumbered paragraphs 
in section 17. 

Senator O’Manoney. If these new subsections instead of being 
labeled by the small letters of the alphabet were labeled by the figures 
suppose we had section 17 (1) and then instead of (B) have (2), and 
instead oe (C) have (3), and instead of (D) have (4), would that not 
meet it? 

Mr. Gatutivan. That would be all right, sir. I cannot quite con- 
ceive myself standing in court citing 17 small “b”, 17 large “B”. I 
would feel like I was a beekeeper. 

— Atxott. Those of us from the west would not mind that, 
either. 

Mr. Gatxirvan. The second more or less technical point I would 
like to raise is on page 9, commencing line 4. We started a provision 
. for the filing of notices of option. There has been some discussion 
on that this morning and I believe that if a requirement is going to be 
placed in the statute for requiring that the notice of option be filed, 
that there ought also to be placed in the statute a requirement for the 
filing of a notice of assignment of that option, the relinquishment 
or the termination or surender of that option. It ismy understanding 
that this provison is designed to assist the Secretary in determining 
who owns, where the actual control of land might be. 

Senator O’Manoney. Do I understand you to be—— 

Mr. Gatxivan. I am speaking of the House bill again. 





MINERAL LEASING ACT AMENDMENTS 347 


Senator O’Manoney. To be content with the suggestion previously 
made this morning that the notices should be filed only by the op- 
tionees ? 

Mr. Gauuivan. That is right, sir, and then the optionee also file 
a notice of the assignment of that option, its relinquishment, sur- 
render or termination. 

Senator O’Manoney. All right. On page 9 in the proper place 
will you suggest the language now ? 

Mr. Gatuivan. Iamsorry,sir. I donot have the language drafted. 
I would be glad to draft it before I leave. 

Senator O’Manoney. I think you could draft it right now, extem- 
poraneously. 

Mr. GAtuivan. With all due respect to the Senator, I heard him do 
it many times but I am not that brilliant. 

Senator O’Manoney. I beg your pardon. 

Mr. Gatxiivan. I would be glad to draft it and present it to the 
committee. 

Senator O’Manonery. Do that, please. 

(The information follows :) 


CHEYENNE, Wyo., March 29, 1960. 
Mr. STEWarRT FRENCH, 
Committee Counsel, Senate Public Lands Committee, 
New Senate Office Building, Washington, D.C. 


Dear Mr. FRENCH: In reply to your wire of today in regard to suggested amend- 
atory language for H.R. 10455 in regard to the filing of relinquishments, sur- 
renders, and terminations of options in order to clear the records, I submit the 
following: 

On page 9, line 4, after the word “renewal” insert “or assignment.” 

On page 9, line 15, after the word “agents” insert a new sentence: “An op- 
tion which has not been exercised shall remain charged to both parties until - 
notice of its expiration, relinquishment or surrender has been filed, by either 
party, with the Secretary or an officer or employee of the Department of the In- 
terior designated by him to receive the same.” 

In addition, in line with Mr. Bratton’s statements, I suggest that on page 9, 
line, 14, the words “by all parties to the option or their’ be stricken and the 
following be inserted in its place following the word “subscribed’’: “to by the 
optionor or its.” 

I am somewhat concerned that the records will become cluttered with options 
which are no longer in effect. I believe that if a burden is placed upon the parties 
to remove these option notices, they will do so. 

I would. appreciate receiving a copy of the bill as it will be reported out by the 
Senate committee together with Senate report and hearings. 

Very truly yours, 
FRANK M. GALLIVAN, 
Attorney at Law. 


Mr. Gatuivan. If you do not have some such provision, you will 
have a situation existing where a party may have notices of options 
over a period of 4 or'5 years of literally hundreds of thousands of 
acres. It seems to me that if you do not give the Secretary the power 
to require the filing of the assignment, or the removal of that option, 
he will have an extremely difficult time keeping track of where the 
acreage actually is. 

I have only two points that I want to discuss in the substantive por- 
tion of the bill and I again am directing my comments to the House 
version. 

That goes to the rental proposition. I am sorry that Senator An- 
derson is not here to debate with me but I personally am unalterably 
opposed to any raise of the rents. A raise of the rentals will not 
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materially affect a major operator. It makes.little difference to him 
whether he is paying that. I hear comment in the background. It 
makes not so much difference to him whether he is paying the rental 
to the Interior Department or to the Treasury Department in the way 
of taxation. However, to a small operator the raise of the rental] 
as it now stands could be a very difficult burden. On the first 5-year 
average the rentals now are $1 total per acre for the 5 years, being 50 
cents for the first, second and third being waived, and the fourth and 
fifth being 25 cents. If he is holding only 50,000 acres, he may hold 
that 50,000 acres now for the first 5-year period for a total of $50,000. 
You are telling him by this bill “It will now cost you $125,000,” 
to hold that same acreage ; $75,000 difference in many instances would 
drill a well. 

I realize that the cost of living, the dollar value, has changed con- 
siderably since 1935. But quite frankly, I am not one to advocate 
adding increased charges to increase the fires of inflation: Also, I 
think you will find in many instances the ultimate cost of this raise 
will be passed along to the consumer. In the instances of your natural 
gas companies, their rates are based upon the cost of doing business 
individually. That is, to myself, personally, it makes little or no dif- 
ference on the few leases I hold because I intend to pass the cost along 
to the purchaser. However, I do think that it is inequitable to the 
smaller operator, the independent operator. 

I might point out in the State of Wyoming rentals are 25 cents 
per acre per year which for a total of 5 years I was speaking about 
would be $1.25 as opposed to the Government’s $1. But on the 10- 
year average, it would be $2.50 as opposed to the present Federal 
total for the 10-year period of $3.50. 

I was on a committee to redraft the leasing rules for the State of 
Wyoming. We have just turned over to the State land board, that 
you know is composed of the five elective officers of the State, through 
rules and regulations. At the time we were asked to draft those rules 
one of the questions that we raised to the board was, did they want 
and did they intend to raise the rentals, the rentals in the State of 
Wyoming being set by the board of land commissioners, except for 
the minimum. 

It was their position that they were satisfied with the 25 cents per 
acre rentals and wanted no raise or no change. Those rules have not 
been officially adopted. There will be a public hearing on them. But 
it appears that the State of Wyoming is making no effort at this time 
to raise the rentals. 

Senator Anderson asked the other day what it was in other States. 
I have no personal knowledge. 

Senator Axttorr. Before you leave that, I do not mind being the 
devil’s advocate a moment. That sounds bad. I really have very 
great respect for Senator Anderson. But I think the point you make 
with respect to independent operators is a valid one which this com- 
mittee would have to consider, which is that in proportion it places 
a greater burden on the independent operators than it does on the 
major oil companies. 

On the other hand, do you know where you could go out and lease 
land for 1614 cents, 1624 cents an acre for 3-year rental, privately ? 
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Mr. Gatutvan. I know where I can lease land, Senator, for 25 
cents an acre. In fact, the Friday before I came to Washington an 
operator contacted me. As you may know, lease business with possi- 
ble future operations is developing in the State of South Dakota and 
leases are available now. The value of land depends entirely on the 
activity in thearea. I leased lands as late as 

Senator Axxorr. I can quote only from limited knowledge, and 
extremely limited knowledge, in this particular area. But I know 
that in Colorado I had hundreds of thousands of acres of lease land 
come to my attention in the last few years, and I do not know of 
anyone who is getting any such comparable rental. 

As a matter of fact, I do not know of any 50-cent rentals. The 
going rates seem to be down there $1 an acre, and these are for struc- 
tures. The structures may have been proven, but there certainly never 
has been any production proven. I am talking particularly about 
eastern and southeastern Colorado. Of course, in the northeastern 
part, the Julesberg Basin and that area, you have a different situation 
because you do have production. 

Speaking particularly of the southeast quarter of the State, I know 
of no such Ronen which would enable an operator to get in for 1634 
cents for a 3-year crack at it. 

What I am concerned about is I believe 3714 percent goes for schools 
and we have an obligation to protect our schools, not to gouge for our 
schools, but certainly to place the Federal Government, it seems to me, 
in an equal position with private operation. I am afraid, and I have 
a feeling that what this does to some extent is simply promote specu- 
lation and does not promote production. 

Mr. Gatuivan. I believe you are right, Senator. Of course, you 
cannot stop speculation no more than you can legislate on this. You 
are going to have speculation. You will still have it. What you 
are saying is that the speculator will have to have more capital to 
speculate. Jagree with you. Ofcourse, I have talked with the chair- 
man about this privately. I believe that it is time that the Congress 
seriously look into diverting a larger percentage of the oil income 
from the public land States to the States themselves. 

The thing that has puzzled me about this whole rental proposition 
from its inception has been the Department’s consistent insistence in 
reports to the committee and private conversations that the rental 
be raised. 

Quite frankly, I think they are passing the buck to Congress. They 
have had the right and power, as Senator O’Mahoney pointed out 
yesterday, to raise that rental all along on everything except the sec- 
ond- and third-year rentals. 

Senator Auxorr. This is the catch, of course. 

Mr. Gauiivan. Perhaps he wants you to do it rather than them. If 
they had been so disillusioned and disappointed in the rentals and 
think it is causing excess speculation, it seems to me it is incumbent 
upon them to raise the rental. I do not recall what the testimony 
was yesterday as to the first rental bill they asked to be introduced, but 
if each year goes by without that raise which they are insisting on it 
seems to me that they are remiss then in their duty. The burden 
should be on them to determine what is equitable. 
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Senator Atnorr. As I understand Mr. Abbott yesterday, his posi- 
tion as stated was that if the second and third year forgiveness could 
be done away with, the Department was willing to assume the respon- 
sibility for raising the rental. Now, did you understand his testi- 
mony this way ? 

Mr. Gatiivan. I did. 

Senator Attorr. This is the thing that causes them their concern 
and causes me concern. 

Mr. Gatiivan. When you talk about cutting speculation, and what 
you are saying is if we charge more money the man with more capital 
will be able to continue to speculate and the man with lesser capital 
will not. 

Senator Axtorr. I am not basing my point upon speculation. I 
just say it seems to me that this induces just pure speculation as 
against production. What I do base my point on and we had figures 
introduced later by Mr. Abbott yesterday, is the increased cost of oil 
which is roughly from $1.04:to $2.75, I think he said, something in 
that neighborhood. When in the intervening period since the pas- 
sage—what was it, 1935 ? 

Mr. Gatuivan. In 1935 initial rental was—— 

Senator Attorr. Wages have gone up far more than 100 percent 
in many instances 200 “and 300 “percent. The cost of drilling has 
gone up proportionately so that out of this complete operation it 
seems to me that the only people who are not getting proportionately 
more out of it is the Government who has the leases to grant. 

Mr. Gatuivan. As I stated at the outset, Senator, it is extremely 
difficult to justify the present rental as opposed to the fact that the 
original rental was set during the depression. Nevertheless, any man 
who permits or sits by when an additional cost of doing business or 
cost of living is being handed to him without making some complaint, 
in other words, if you are going to put your hand in my pocket, I 
may let you but I am certainly going to complain about it while you 
are doing it. 

Senator Arrorr. I have no intention of putting it in your pocket. 
And I want to say very frankly I do concede that there is a valid point 
here that makes it tougher on the independent producer. Let us 
proceed to your next one, now that I have been the devil’s advocate. 

Mr. Gatutvan. I think you were much more gentle than Senator 
Anderson would have been. 

Senator O’Manonry. Let me interpolate at this point. The pur- 
pose of the Mineral Leasing Act from the very beginning has been 
to stimulate the production of oil and minerals, ‘and in order to 
accomplish that the provisions of the law have been so drafted as to 
encourage a small oper ator. The law—Public Law 146, 66th Con- 
gress, has for its title: “An act to promote the mining of coal, phos- 
phate, oil, oil shale, gas, and sodium, on the public domain.” 

Now it is true, as the witness has said, that the provision of the 
present law that the rental should be not less than 25 cents an acre 

was established a long time ago. . But it is clear that the Department 
of the Interior can go mauch higher if it wants to. 

Why does it not want to! Why does it ask Congress to do it, 
when tt has the power already? What the Interior Department ob- 
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jects to is the proviso in this section which waives the rental for the 
second and third year. 

The Interior Department would have all of the authority it wants if 
that waiver were eliminated ; it would have the power to increase the 
rental and there would be no waiver. 

The Chair finds it difficult to understand why the Interior Depart- 
ment would not be completely satisfied with the power it already has 
to increase the rental. 

You may proceed. 

Mr. Gatuivan. The last major point I want to discuss, which you 
discussed, and Mr. Gee discussed so ably, and that concerns the ques- 
tion, the very thorny question, of the right to cancel the lease upon 
the allegation that it was procured by fraud. 

I was in sympathy with Solicitor Abbott’s statement yesterday 
about the theory of togetherness because I felt a considerable together- 
ness with the Department, too, except mine has been the together- 
ness of the lamb and the lion, with quite frankly, me being the lamb. 
I think that there has been some considerable misunderstanding in 
the industry of what the Department bases its reason on for the can- 
cellation of these leases for fraud. 

The House, in its version, restored the existing law. Within the 
industry there is argument as to whether or not that provision is 
adequate or whether or not we should step further and tighten the 
provision up somewhat as is in your Senate bill. 

In connection with this question of the Secretary’s authority to can- 
cel in the House report he rather voluminously briefed—in fact, it 
appears to me to be a condensation of his brief to the court in Wyo- 
ming. I would like to read the committee one particular sentence 
in his statement to the House committee. He was speaking of the 
House version of the cancellation provisions as the bill was intro- 
duced. He says: 


This is an important material change from the present law. 


Senator O’Manonry. Are you reading from the report? 

Mr. Gatuivan. I am reading from the House report at page 10. 

This is an important material change from the present law since the Secre- 
tary now has full authority— 
and he is speaking of the present law and the language that has been 
rewritten in the House bill 10455 as it has been sent to the Senate— 
he now has full authority to cancel leases, whether on producing or nonproducing 
acreage where fraud is involved in their acquisition. The present prohibition 
on the administrative cancellation of leases where producing acreage is in- 
volved (30 U.S.C. 188) is limited to leases which have been lawfully issued. 

That has been his basis for his argument in this entire proceedings. 
That he does not have to use the court. What I consider the court- 
required proceedings where there was fraud in the issuance of the 
lease because no contract exists. He argues that the leases were void 
ab initio and being void ab initio there is no contract and therefore 
he is not bound by the present language of the statute to go to court. 

As we are aware, the action of Pan American in Wyoming has 
been decided in the Government’s favor but only upon the point of 
the indispensable party. That is the Secretary, indispensable party, 





352 MINERAL LEASING ACT AMENDMENTS 


and Judge Kerr by dictum castigated the Department for having 
brought an action at least against producing lessees in his court. 

I have been given to understand that that will probably be appealed 
to the circuit court of appeals on the question of the indispensable 
party so we will be some time before we reach the final decision as 
to whether or not the Secretary is right in his initial contention. 

I think the thing that is bothering most of the industry in push- 
ing for clarification of these provisions of the statute is the fear that 
we will lose many of the other important and very necessary pro- 
visions of the statute by a possible veto. 

It has been some 3 or 4 weeks ago that prior to the House reporting 
this bill out that Secretary Seaton was reported to have said that if 
any attempt was made to diminish his powers to cancel these leases 
for fraud he would, I believe his words were, go to the White House. 

I certainly do not want to see this legislation defeated by way of 
veto over an argument as to what the cancellation wording should be. 

However, Mr. Abbott in his testimony Wednesday came to this 
committee and said that he believed that it was time, and he stated 
and as I wrote his wording down 
that you should either tell him that under the existing language the Secretary 
does not have the power to cancel any lease that was obtained by fraud or that 
he does have the power or in the alternative you draw new legislation. 

I personally like the provisions and the wording of the Senate bill 
because that gives the Secretary the power to make his administra- 
tive cancellations for mistake, which occur, but that any time he 
alleges a fraud he has to go to court. That is with the word “may” 
change to “shall” he has to go to court. 

If I have a client who has been accused of a fraud, either in pro- 
curing one of these leases or in holding one of these leases and it 
might interest this committee to know that many, many of these 
leases involved in these suits in Wyoming were acquired bdvene all 
question completely legally but that fraud may have existed some- 
where in the chain of title by a subsequent purchaser so that they 
were not actually fraudulently acquired except by way of assignment. 
The initial contract to the initial lessee was a perfectly legitimate 
transaction. 

The other portion of the Senate bill that I like and I have dis- 
cussed this with the chairman, and that is the penalty provision. I 
believe that if a man has been accused of fraud in holding these leases 
and the fraud is proved but proved only by a court of record, then 
some means should be taken to insure that he is penalized for a delib- 
erate, willful violation of the law. 

If we leave the present language as it is, I am afraid we are going 
to be 2 to 3 years, perhaps even 4 to 5 years, before we have a final 
determination of this question. 

If the language is left as it is, I believe that this committee should 
make a clear statement in their report of their intent as to whether or 
not they believe that the provisions of the statute as they now exist 
require the Secretary to bring a court action where fraud is alleged 
in the acquisition of the lease, going back to his statement in the 
House report. 

On the other hand, I want to reemphasize to the committee that I 
do not want to see this legislation with its other very necessary pro- 
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visions, the option, the elimination of the distinction between options 
and assignment—I do not want to see that legislation die or run the 
risk of a Presidential veto at this time. Perhaps if necessary we will 
have to go back and correct this legislation at some other time. 

I have no further comment, Senator, except to say that I am whole- 
heartedly in favor of Senator Allott’s two proposed amendments. 

Most of my work consists of examination of these records and the 
most difficult part of it is securing all of the records to ascertain 
whether the title is good or bad or who has the leasehold interest in 
and I find as each one passes that the Department continues to place 
administrative blocks in the way of our examining these records. I 
think sometimes they lose sight of the substance because they become 
so intrigued in the form. 

I have nothing further, sir. 

Senator O’Manoney. My recollection is that yesterday Solicitor 
Abbott, who is a good lawyer, in commenting upon this expressed his 
belief in due process of law. Due process of law, as I understand it, 
requires that no person can be penalized without due process of law 
or, to put it brietly , without a trial. 

Now, if by fraud is meant merely violation of the administrative 
procedures, it is not a crime. If fraud means a crime, however, there 
is another issue here. That is the thing the Chair thinks, which this 
committee must settle. 

Mr. Gatuivan. I agree with you, sir. I am not too sold on the 
proposition that you secure fast justice before any Government 
agency, including the Department of the Interior. 

The initial actions, the initial suspension of any assignments in the 
Walter Davis case were sometime in 1954 and in the Featherstone mat- - 
ter in 1956. We are no further even at this date than pretrial con- 
ferences. 

Senator O’Manoney. I am confident that this committee can devise 
language which is perfectly clear. 

Thank you very much, Mr. Gallivan. 

Senator O’Manoney. Mr. Rogers. 


STATEMENT OF FRANK ROGERS, WASHINGTON REPRESENTATIVE 
OF THE WESTERN OIL & GAS ASSOCIATION 


Mr. Rogers. My name is Frank Rogers, and I am appearing before 
you as a representative of the public land committee of the Western 
Oil & Gas Association. 

Our statement which we have filed was prepared before it was 
realized that you would also have before you the companion bill, 
H.R. 10455, which we now understand you will use as the vehicle for 
this legislation. Since our statement is no longer altogether appro- 
priate to the proceedings, I will not take the time of the subcommittee 
to read all of it. However, I do ask that it be made a part of your 
record and will take a few moments to state that our general endorse- 
ment of S. 2983 applies equally to H.R. 10455. 

As to certain of the specific provisions, we support the objective of 
both bills with respect to establishing a primary term of 10 years 
for public lands oil and gas leases, together with the provision for a 
2-year extension of leases on which drilling operations have com- 
menced. 
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Our remarks on the provision relating to the combination of lease 
and option holdings apply as equally to H.R. 10455 as to S. 2983 and 
we welcome the amendment added in the House bill at page 10, line 
13, which, as noted in the House report, provides a safeguard 
against— 
premature public disclosures by the Government to competing firms of oil and 
gas option information required to be filed, not for the purpose of making the 
information public, but for the purpose of Government use in enforcing acreage 
limitations * * * (H. Rept. 1401, p.7). 

We do not oppose the rental increase provisions of the House bill. 

Our principa] interest is in the Alaska acreage increase provision. 

It is the belief of most of the companies represented on our public 
lands committee that the division of Alaska into two leasing districts, 
with a total permissible holding of 300,000 acres in each district, as 
provided in H.R. 10455, would not be of as much immediate value to 
the Alaska operators as would an unrestricted increase to 600,000 
acres. This is so because virtually all of the areas of greatest interest 
to those prospecting for oil in Alaska lie in the coastal areas of what 
would be the southern leasing district and in that district most of the 
Alaska operators are at or are approaching their maximum. allow- 
able holdings. 

The State of Alaska will still have approximately 259.5 million acres 
of pubic domain lands remaining after State selections over the next 
25 years. This figure exceeds the combined totals of public domain 
lands within the seven Western States of California, Oregon, Wash- 
ington, Arizona, Idaho, Nevada, and Utah. 

The costs of oil and gas operations in Alaska are three times higher 
than they are in the other 49 States. Well drilling is, of course, but 
one of the major costs to the industry, being preceded by costly topo- 
graphical, geophysical, and geological studies. Severe climatic con- 
ditions limit the operating season running costs even higher. 

The high cost of operations emphasizes the capital risk entailed in 
Alaskan exploration. That this is true is borne out by the compara- 
tively small amount of exploration which has been carried on in 
Alaska to date, despite the existence of more than 100 million acres 
of potential oil producing lands to be explored. Operators cannot 
afford to take the financial risks entailed in Alaskan operations unless 
protected by a substantial amount of acreage. 

The Interior Department suggests that development contracts, alone, 
will provide the incentive necessary to develop Alaska’s oil and gas 
resources. It is our belief that development contracts are but a par- 
tial answer to the problem. Such contracts require a large, and often 
premature commitment of capital, to an area that is frequently un- 
evaluated. This constitutes a capital risk that many small com- 
panies are unable or unwilling to assume. An increased Alaskan acre- 
age quota, on the order of 600,000 acres, coupled with use of unit 
agreements and development contracts, is necessary to stimulate the 
sound development of Alaska’s oil and gas resources. 

We respectfully request that this committee take into account the 
circumstances which affect oil and gas exploration in the State of 
Alaska and make adequate provision therefor by increasing the total 
acreage allowable for the State to 600,000 acres, without limitation 
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or restriction relative to portions of the State in which such acreage 
may be held. 

Those are our comments, Mr. Chairman, and we thank you for the 
opportunity to be here. 

Senator O’Manonry. Are there any questions ? 

Senator Gruentine. Mr. Chairman, I would just like to make a 
comment on Mr. Rogers’ testimony concerning the Alaska oil acreage. 

I think he states a very well-known fact, that the cost of operation, 
exploration, drilling, and so forth, is more than three times as great 
as it is in the 48 States and that actually Alaska is more than three 
times as large as any other State excepting Texas, in relation to which 
Alaska is only a little over twice as large. 

It would seem reasonable, therefore, that a somewhat larger acreage 
be assigned and I think that his figure of 600,000, which is the figure 
we had in the bill last year, is a reasonable one. 

While I highly commend the Interior Department’s action in modi- 
fying its previous stand of drawing the line across Brooks Range, 
which left only a small part of Alaska as the upper area, there is 
really no valid reason for dividing the State into two parts. That 
procedure applied to no other State. I think much more reasonable 
would be to consider the extra cost and greater area and give a some- 
what larger area to Alaska exists in the 48 smaller States. I think 
the 600,000 acreage is a very reasonable figure. 

Senator O’Manoney. Thank you, Senator. 

Thank you, Mr. Rogers. 

- (The prepared statement of Mr. Rogers follows :) 


PREPARED STATEMENT OF FRANK ROGERS 


Mr. Chairman and members of the committee, my name is Frank Rogers, and I 
am appearing before you as a representative of the Public Lands Committee of the 
Western Oil & Gas Association. The Western Oil & Gas Association is a trade 
association whose members represent more than 85 percent of the total produc- 
tion, refining and marketing of petroleum products in the six Western States of 
California, Arizona, Nevada, Oregon, Washington, and Alaska. 

On behalf of such members the association desires to place on record with this 
committee its general endorsement and support of Senate bill 2983; to comment 
on certain provisions of the bill which are felt to be of particular importance, and 
to urge that the bill be further amended to provide additional acreage allowable 
in the State of Alaska. 


LEASE TERM AND 2-YEAR EXTENSION 


The proposed amendments of section 17 of the act to establish a 10-year pri- 
mary term for all oil and gas leases of public domain lands and to provide for 
a 2-year extension if actual drilling operations are being conducted at the end 
of such 10-year term, will constitute significant and needed improvements in our 
public lands system relating to oil and gas leases; first, by eliminating all of the 
unnecessary, time-consuming and costly paperwork and administrative expense 
of preparing, filing, and processing applications for extension on the fifth anni- 
versary of the lease; and, secondly, by making it possible for the lessee to utilize 
a major portion of the 10-year term of the lease to complete geological investi- 
gations and to commence drilling without being subject to possible loss of the 
lease by expiration, if the well is not completed in time or if encouraging indica- 
tions are found which would warrant a followup well which could not be com- 
pleted within the 10-year term. Under the present rules, operators are generally 
reluctant to commence exploratory drilling during the latter stages of the lease 
term. This reluctance will be removed by the provision for a 2-year extension if 
drilling is in progress. 
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COMBINATION OF LEASE AND OPTION HOLDINGS 


We believe that the proposed provision authorizing holdings of 246,080 acres 
of combined leases and options in any one State except Alaska is a district 
improvement over the present act in that it will materially reduce the adminis- 
trative burdens, both of the Department and of industry members and will allow 
oil and gas operators to achieve full flexibility in the administration of leases 
within the allowable limits. Although we see no advantage either to Govern- 
ment or industry in preserving any distinction between direct and indirect hold- 
ings, we are not seriously opposed thereto. If the separate reporting provisions 
relative to options are retained in the act, then we feel a further provision should 
be made to provide that option information filed with the Department pursu- 
ant to the requirements set forth in the bill will be treated as confidential in- 
formation for a reasonable period of time. This can be accomplished by an 
addition after the word “Optionee” in line 6 of page 10 of S. 2983, reading 
substantially as follows: 

“Notices or statements of options filed in accordance with this section during 
the period from January 1 through June 30 of each year shall not be made 
available by the Government for public use until October 1 of such year and 
such notices or statements filed during the period from July 1 through Decem- 
ber 31 of each year shall not be made available by the Government for public 
use until April 1 of the following year.” 


RENTAL PROVISION 


We note that the bill makes no change in the statutory minimum advance 
rental of 25 cents per acre, nor does it materially change the present waiver of 
rentals for the second and third year of the lease term for lands not within the 
known geological structure of a producing oil and gas field. The Department 
of the Interior has recommended that such minimum rentals be increased to 50 
cents per acre for each year of the primary term of the lease. Although we do 
not advocate such suggested rental increase, we would not be seriously opposed 
thereto. 


ALASKA ACREAGE INCREASE 


We also note that S. 2983 makes no provision for increase in the aggregate 
acreage which may be held in any one State or in the aggregate acreage allow- 
able for the State of Alaska. With respect to the State of Alaska, S. 2983 would 
also combine present lease and option acreage quotas of 100,000 and 200,000 
acres, respectively. This, as mentioned earlier, is helpful from an adminis- 
trative standpoint, but does not increase the total Federal acreage that can be 
controlled by an individual, association, or corporation in Alaska. We believe, 
and recommend, that the acreage aggregate allowable of 300,000 acres for the 
State of Alaska which appears in line 5 of page 8 of the bill, should be in- 
creased to 600,000 acres. 

The State of Alaska will still have approximately 259.5 million acres of pub- 
lic domain lands remaining after State selections over the next 25 years. This 
figure exceeds the combined totals of public domain lands within the seven 
Western States of California, Oregon, Washington, Arizona, Idaho, Nevada, and 
Utah. 

The costs of oil and gas operations in Alaska are three times higher than they 
are in the other 49 States. Well drilling is, of course, but one of the major costs 
to the industry, being preceded by costly topographical, geophysical, and geolog- 
ical studies. Severe climatic conditions limit the operating season running costs 
even higher. The high cost of operations emphasizes the capital risk entailed 
in Alaskan exploration. That this is true is borne out by the comparatively 
small amount of exploration which has been carried on in Alaska to date, despite 
the existence of more than 100 million acres of potential oil-producing lands to 
be explored. Operators cannot afford to take the financial risks entailed in 
Alaskan operations unless protected by a substantial amount of acreage. The 
Interior Department suggests that development contracts, alone, will provide 
the incentive necessary to develop Alaska’s oil and gas resources. It is our 
belief that development contracts are but a partial answer to the problem. 
Such contracts require a large, and often premature commitment of capital, to 
an area that is frequently unevaluated. This constitutes a capital risk that 
many small companies are unable or unwilling to assume. An increased Alaskan 
acreage quota, on the order of 600,000 acres, coupled with use of unit agree- 
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ments and development contracts, is necessary to stimulate the sound develop- 
ment of Alaska’s oil and gas resources. 

We respectfully request that this committee take into account the circum- 
stances which affect oil and gas exploration in the State of Alaska and make 
adequate provision therefore by increasing the total acreage allowable for 
the State to 600,000 acres, without limitation or restriction relative to portions of 
the State in which such acreage may be held. 


Senator O’Manoney. Mr. Barash. 


STATEMENT OF MAX BARASH, WASHINGTON ATTORNEY REPRE- 
SENTING INDEPENDENT OIL OPERATOR CLIENTS 


Mr. Barasu. Mr. Chairman, my name is Max Barash. I am a 
Washington, D.C., attorney engaged in oil and gas and mineral 
practice. 

May I say at the outset that in its overall aspects Senate bill 2983 
is excellent and a step in the right direction in its obvious desire to 
liberalize the provisions of the Mineral Leasing Act so as to encourage 
and promote oil and gas development on the public domain. In par- 
ticular, I regard the liberalization of the acreage-holding provisions 
of the Mineral Leasing Act as meritorious and long overdue. 

I regard as meritorious, too, the retention in the bill of the existing 
rental structure on noncompetitive oil and gas leases, including the 
waiver of rentals for the second and third lease years. I should 
like to discuss several specific provisions of the bill but before doing 
so desire to make some general observations on the question of rentals 
prescribed under noncompetitive leases. 


RENTALS ON NONCOMPETITIVE LEASES 


I hope that your committee and the U.S. S_aate will hold the line 
on retaining the present rental structure despite the action of the 
House of Representatives in passing H.R. 10455 which under its terms 
has the effect of increasing by 21% times rentals now paid in the aggre- 
gate over the initial 5-year term of the lease. Since your committee, 
Mr. Chairman, will most likely be required soon to reconcile the con- 
flicting provisions of the House and Senate bills pertaining to rental 
payments, I wish to present some salient facts which I believe merit 
serious consideration by your committee. 

It is common now indie that for the last few years the oil industry 
has been struggling with the problem of overproduction of oil which 
has continued acute despite the Government’s mandatory oil import 
program. Only last week the Texas Railroad Commission cut the 
crude oil output quota in that State to 9 days for the month of April 
and the New Mexico Oil Conservation Commission ordered a drop 
in the daily production allowables for the big southeastern fields for 
the month of April. 

This is reported in the issue of the Tulsa Daily World of March 
17, a copy of which is submitted herewith for the convenience of the 
committee. According to the Tulsa Daily World of March 4, Indi- 
ana Oil Purchasing Co., has reduced its purchases of crude oil by 
20 percent in all States in which it buys crude. 

These States are Oklahoma, Texas, Kansas, Arkansas, Colorado, 
Montana, Nebraska, North Dakota, Wyoming, Louisiana, and New 
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Mexico. <A copy of that issue of the Tulsa Daily World is also sub- 
mitted herewith. 

In the issue of the Tulsa Daily World of March 10, Mr. Minor S. 
Jameson, Jr., executive vice president of the Independent Petroleum 
Association of America, is reported to have said in a speech before 
an eastern Oklahoma district meeting of the IPAA that, “Uneconomic 
crude oil prices are strangling oil producers’ ability to provide the 
future petroleum reserves for the Nation.” He is further reported to 
have said : 

Whenever the purchasing power of the crude oil dollar declines by more than 
30 cents within a 2-year period while costs of finding and developing petroleum 
reserves increase, it doesn’t take long to see that the oil producer is under- 
going a process of self-liquidation. 

A copy of the March 10 issue of the Tulsa Daily World is herewith 
made available to your committee. 

In the light of present oversupply of crude oil, proration of pro- 
duction by purchaser and State regulatory commissions, and cuts in 
posted prices, thus resulting in greatly reduced income to the pur- 
chaser, 1t seems to me poor timing for the Department of the Interior 
to urge legislation to increase rentals payable under noncompetitive 
oil and gas leases and thus add to the economic burden of the oil 
producer. 

If the Congress adopted the Department’s position, the rental on a 
noncompetitive lease for the initial 5-year term would increase from 
$1 per acre to $2.50 per acre—an increase of 150 percent. In Alaska, 
this would represent a second rental increase in the last 2 years. As 
you know, rentals under noncompetitive leases were increased in 
Alaska by the act of July 3, 1958 (Public Law 85-505) so as to be 
identical with those paid in the other public land States. 

Now, under the terms of House bill 10455, rentals would again be 
increased in the State of Alaska. 

At a time when economic conditions affecting crude oil production 
are far from bright I do not believe that this committee should recom- 
mend or adopt any change in the present rental structure. I am in- 
clined to believe that higher rental charges under noncompetitive 
leases would result in less rather than more income to the Federal 
Government and to the States. 

While this is only a guess on my part, I think that the prevailing 
realistic rentals have served to encourage the acquisition of noncom- 
petitive leases and the retention of leases that would otherwise have 
been dropped. The present oversupply of crude oil has unquestion- 
ably deterred the drilling of wells in areas lacking market outlets 
but the present rentals have encouraged the retention of acreage in 
the hope that market conditions will improve. 


OIL AND GAS OPTIONS 


In lines 4-6, page 10 of the bill, it is provided that— 


every option shall, until exercised, be charged as an option to both optionor and 
optionee. 

This is unfair to the optionor because under this provision the oil and 
gas lessee would be charged twice for the same acreage. As record 
title holder of the lease the lessee is already charged with the acreage: 
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as a direct holding. As optionor of the acreage he would again be 
charged for the same acreage. 

This penalizes the lessee without any corresponding benefit accru- 
ing to anyone. In fact, it is conceivable that this provision, if re- 
tained in the bill, might cause an individual or a company now hold- 
ing the maximum amount of acreage under present law to be in viola- 
tion of law under the new provision. 

For example, suppose company A holds 200,000 acres in a single 
State under options which it acquired from third parties. Suppose 
company A at the same time holds 46,080 acres under direct lease 
which it in turn had optioned to company B. On the basis of the 
provision in S. 2983 under discussion, company A would, of course, 
continue to be charged for the 200,000 acres which it acquired by 
option but in addition thereto it would also be charged twice for the 
46,080 acres, both as a direct holding and as optionor. 

Thus, under S. 2983, company A would be chargeable with a total 
of 292,160 acres, or 46,080 acres in excess of lawful requirements. In 
this light I recommend that the words “both optionor and” be de- 
leted from line 5 and 6, page 10 of the bill and the word “the” be in- 
serted before “optionee” in line 6. This would result in the option 
being chargeable to the optionee alone as is the case under present 
law. 

Again, in the same paragraph, in referring to an option in lines 6 
and 7, page 10, the bill provides that— 

b five exercised, the option shall be charged to the optionee and his associates 
atone. 

This language does not appear to be appropriate. It should be 
noted that when an option is exercised the option agreement itself 
disappears and in its place the optionee acquires the lease by assign- 
ment. In that posture the optionee becomes the record title holder 
of the lease and 1s charged with the acreage as a direct holding. This 
sentence should be deleted as superfluous. 


BONA FIDE PURCHASER 


IT am a pleased with the provisions on page 12 of the bill 


dealing with a “bona fide purchaser” in view of what I regard as an 
unduly narrow and restrictive interpretation of the act of September 
21, 1959—Public Law 86-294—by the Department of the Interior as 
expressed in its proposed regulation, 43 CFR, section 191.15, which 
was published in the Federal Register on December 25, 1959. Under 
that proposed regulation a bona fide purchaser would be required to 
affirmatively plead and .prove at a hearing that he acquired the lease 
interest as such a bona fide purchaser without violating any provision 
of the act. 

As you know, Mr. Chairman, the act of September 21, 1959, is a 
remedial or relief statute and as such is entitled to a liberal inter- 
pretation at the hands of the Department. It seems to me that all 
the Department should reasonably require a bona fide purchaser to 
do is to submit a sworn statement presenting all the salient facts 
showing that the lease interest was acquired as a bona fide purchaser 
without violating any provisions of the act. Thereupon, in the 
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absence of any data in the Department’s file to indicate otherwise, 
the bona fide purchaser should be dismissed as a party to any pending 
proceeding. This would avoid substantial administrative costs to 
the Government as well as unwarranted expense to those in the oil 
industry affected by the act of September 21, 1959. For these reasons, 
I should like to suggest that a new sentence be added to the paragraph 
headed “Bona Fide Purchaser” on page 12 of the bill, as follows: 

No hearing shall be required by the Department unless evidence in its files 


indicates a possible violation of the Mineral Leasing Act on the part of the 
alleged bona fide purchaser. 


SUSPENSION DURING PROCEEDINGS 


Careful analysis of the proviso clause in lines 8-14, inclusive, page 13 
of the bill, leaves me in doubt as to the reason for this provision. 
Why should it be necessary for any person, association or corporation 
to execute a bond satisfactory to the Secretary of the Interior to in- 
sure payment of rentals during any extension period where the 
allegations upon which the proceedings for cancellation or forfeiture 

f the lease or leases are predicated are subsequently determined to be 
unfounded ? 

After all, it is the Department that institutes these proceedings in 
the first instance and if it should later be determined that these pro- 
ceedings were unwarranted the lessee should then have the right, as 
he does under existing law, either to pay the annual rentals as they 
accrue or to surrender the leases. Otherwise, a party to a proceeding 
of this kind would be compelled to pay the rentals and to continue a 
lease or leases in force and effect for the extension period even though 
the lease or leases should then be regarded as without value for oil or 
gas. This is clearly inequitable and without proper justification, 

It is respectfully suggested that the proviso clause be deleted in its 
entirety. 


SAVINGS PROVISION 


In the event that your committee and the U.S. Senate should incor- 
porate in S. 2983 the higher rental] provisions of H.R, 10455, there 
may be some doubt as to whether section 6 of the Senate bill is broad 
enough to encompass oil and gas lease offers which were pending in 
the Bureau of Land Management on the date the bill becomes a law. 

As you probably know, Mr. Chairman, there are a substantial num- 
ber of lease offers that have been pending in the Bureau for some 
time, either because of a backlog of work in some field offices or be- 
cause of appeals from rejection of lease offers which have not yet 
been finally decided. Those who have filed lease offers that have 
been pending in the Bureau of Land Management for some time are 
entitled, in my judgment, to leases, if and when issued, at the same 
rentals they would have paid had the leases been issued promptly. 
When applicants file their lease offers on forms prescribed by the 
Department of the Interior and pay the advance rental required 
by the regulations then in force, they have a right to expect that the 
rules of the game will not be changed while the lease offer is pending. 
For these reasons, I respectfully suggest that a new sentence be added 
to section 6, line 16, page 15 of the bill, to read as follows: 
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Oil and gas lease offers pending in the Bureau of Land Management on the 
date of this Act for which leases are subsequently issued shall be subject to the 
rental provisions in force and effect when the lease offers were filed. 

I will now discuss two matters that have not been touched upon 
at all here, either by the committee or by the witnesses. 

Mr. Chairman, I would like to refer you to page 7 of my state- 
ment, the discussion relating to the savings provisions which may 
be found on page 15 of your bill. 

Mr. Chairman, in the event that your committee and the U.S. 
Senate should incorporate in S. 2983 the higher rental provisions 
of H.R. 10455, which I might say I am opposed to, there may be 
some doubt as to whether section 6 of the Senate bill is broad enough 
to encompass oil and gas lease offers which were pending in the 
Bureau of Land Management on the date the bill becomes a law. 

As you probably know, Mr. Chairman, there are a substantial num- 
ber of lease offers that have been pending in the Bureau for some 
time, either because of a backlog of work in some field offices or be- 
cause of appeals from rejection of lease offers which have not yet 
been finally decided by the Department. 

Those who have filed lease offers that have been pending in the 
Bureau of Land Management for some time are entitled, in my judg- 
ment, to leases, if and when issued, at the same rentals they would 
have paid had the leases been issued promptly. 

When applicants file their lease offers on forms prescribed by the 
Department of the Interior and pay the advance rental required by 
the regulations then in force, they have a right to expect that the 
rules of the game will not be changed while the lease offer is pending. 

Senator O’Manoney. Do you want to make a statement as broad 
as that ? 

Mr. Barasu. I beg your pardon, Senator? 

Senator O’Manoney. I said do you really want to make a state- 
ment as broad as that? 

Mr. Barasn. Yes, sir. 

Senator O’Manoney. That would deny any amendments made in 
this bill? 

Mr. Barasu. Senator 

Senator O’Manoney. You do not want to tell us, Mr. Barash, that 
lease offers now pending in the Department shall be handled under 
the law as it now exists and not under the law as we make it ? 

Mr. Barasu. Yes, sir, that is what I am saying to this committee, 
Mr. Chairman. 

Senator O’Manoney. You are confining yourself to rental and not, 
for example, to options ?. 

Mr. Barasu. Correct. Torentals. To rentals alone. 

Senator O’Manonry. That is all you are speaking about? 

Mr. Barasn. Senator, I think you should bear in mind that there 
are thousands of lease offers that are now pending in the Bureau of 
Land Management not yet acted upon. 

Senator O’Manoney. But your original statement was so broad 
that it would include everything. 

Mr. Barasu. Oh, no, sir, it was not intended to do that. It is 
confined merely to retaining the present rental structure on existing 
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lease offers on which action has not yet been taken by the Bureau 
of Land Management. 

For these reasons I respectfully suggest that a new sentence be 
added to section 6, page 15 of the bill to read as follows: 

Oil and gas lease offers pending in the Bureau of Land Management on the 
date of this Act for which leases are subsequently issued shall be subject to 
the rental provisions in force and effect when the lease offers were filed. 

I would like to turn now, Mr. Chairman, to the provision dealing 
with oil and gas options and to page 4 of my statement. 

In lines 4 to 6, page 10 of S. 2983, it is provided that “Every option 
shall, until exercised, be charged as an option to both optionor and 
optionee.” ” ‘This, in my opinion, is unfair to the optionor because un- 
der this provision the oil and gas leases would be charged twice for 
the same acreage. <A record titleholder of the lease and lessee is 
already charged with the acreage as a direct holding under the pro- 
visions of existing law. As optionor of the acreage he would again 
be charged for the same acreage. This penalizes ‘the lessee without 
any corresponding benefit accruing to anyone. 

In fact, it is conceivable that this provision, if retained in the bill, 
might cause an individual or a company now holding the maximum 
amount of acreage under present law to be in violation of the law 
under the new provision. 

For example, suppose company A holds 200,000 acres in a single 
State under options which it acquired from third parties. Sup- 
pose company A at the same time holds 46,080 acres under direct lease 
which it in turn had optioned to company 'B. 

Senator O’Manoney. Your point is clear, Mr. Barash. If I under- 
stand you, it is simply this, that the optionor shall not be charged 
with an acreage that he has optioned. 

Mr. Barasu. That is correct. 

Senator O’Manoney. I think you are right. 

Mr. Barasu. Because conceivably in the example I have given in 
my statement, Mr. Chairman, a company could be in violation of the 
maximum acreage limitation provisions of law. 

Senator O’Manonery. I think you are quite right. 

Mr. Barasn. Senator, I have nothing further to discuss. 

Senator O’Manonry. I understand that. That change was made 
in the House bill. 

Very well, Mr. Barash, we are very much obliged to you. 

Mr. Barasn. Thank you very much, Senator. 

(Subsequently, Mr. Barash submitted the following supplemental 


statement :) 
WASHINGTON, D.C., April 7, 1960. 


Re committee print of April 1, 1960, on H.R. 10455, Mineral Leasing Act Revision 
of 1960. 


Hon. JoserpH C. O’MAHONEY, 
Chairman, Committee on Public Lands, Interior and Insular Affairs Committee, 
U.S. Senate, Washington, D.C. 


DeAR SENATOR O’MAHONEY: Fov the reasons hereinafter stated, I sincerely 
hope that the proposed section 7 of H.R. 10455 which appears at page 25 of the 
committee print of April 1, 1960, will be deleted from the bill. 

Section 7 proposes to strike out the last sentence of section 30(a) of the 
Mineral Leasing Act of February 25, 1920, as amended, and to insert in its place 
a new sentence as therein indicated. This amendment of section 30(a) was pro- 
posed by Howard C. Bratton, Esq., who appeared at the recent hearings as 
spokesman for the New Mexico Oil & Gas Association in support of S. 2983. 
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As you know, neither S. 2983 as originally introduced nor H.R 10455 as passed 
by the House of Representatives contains any provision purporting to amend 
section 30(a). It is my belief, stemming from the position of the clients I rep- 
resent, that had it been understood by the oil industry generally that any amend- 
ment of the present section 30(a) was in the immediate offing it would have 
engendered considerable protest. Inasmuch as a large segment of the oil indus- 
try was without knowledge of any kind as to the proposed amendment of section 
30(a) and had no opportunity to submit their views to your committee at the 
hearings, I submit that it is only fair and proper that this proposed amendment 
be deleted from the bill, particularly since it is not germane to the primary ob- 
jectives of the bill. 

Section 30(a) was originally enacted into law as part of the act of August 
8, 1946 (60 Stat. 955). At that time the sentence in question read: “Assignments 
under this section may also be made parts of leases which are in their extended 
term because of production * * *, [Emphasis supplied.] Thereafter, because 
this language was limited in its scope and applicability to leases which were in 
their extended term only because of production, Congress amended section 30(a) 
by the act of July 29, 1954 (60 Stat. 585, 30 U.S.C. 187a) to provide that “As- 
signments under this section may be made of parts of leases which are in their 
extended term because of any provision of this act.” [Emphasis supplied.] 

Section 30(a) of the 1954 act has been the subject of a number of opinions by 
the Solicitor of the Department of the Interior, among which are the Solicitor’s 
opinion of December 14, 1956, reported in volume 64, Interior Department Deci- 
sions, at page 135, the Franco Western Oil Co. decision of August 11, 1958 
(A-27607) and the supplemental Franco Western Oil Co. decision of September 
30, 1958. As a result of these opinions of the Department of the Interior the 
oil industry is now fully cognizant of the rights conferred by section 30(a). It 
seems to me that an amendment of section 30(a) at this time would not be in 
the public interest. It would simply create new confusion and uncertainty which 
now no longer exists under the present law. 

I sincerely hope that you and the members of your committee will give ap- 
propriate consideration to the views herein presented and trust that you will 
agree that the proposed amendment of section 30(a) should be deleted from the 
bill. 

Sincerely yours, 
Max BarasH, Attorney at Law. 


Senator O’Manoney. At this point there will appear in the record 
a newspaper clipping from the Tulsa Daily World, Thursday, March 
17, 1960, entitled “Texas Rate Cut to 9 Days; New Mexico Level 
Pared.” 

(The article follows :) 


[From the Tulsa Daily World, Mar. 17, 1960] 


TrexAS RATE Cut To 9 Days; NEw Mexico LEVEL Parep—Most Buyers ASK 
8-Day PATTERN; GASOLINE Stocks TERMED EXCESSIVE 


Austin, TEx., March 16.—The Texas oil allowable for April was cut 123,029 
barrels daily Wednesday by the State railroad commission. 

The commission set the daily allowable at 2,814,252 barrels on a 9-day produc- 
tion pattern for a 30-day month. Current allowables stand at 2,937,281 barrels 
daily on a 10-day pattern for.a 31-day month. 

A 10-day producing pattern would have meant an increase of 58,000 barrels 
a day. Hight producing days in April would have meant a reduction in the al- 
lowable of 304,000 barrels a day. 

The cut came as industry leaders paraded before the commission to tell of 
excessive stocks and products. 

Executives of 21 major oil purchasing companies appeared for the ¢ommission’s 
annual hearing on desired levels of petroleum. 

Crude stocks, the executives testified, are near desired levels, but there is an 
excess of gasoline stocks available, 

As of March 4, crude stocks were set at 252,700,000 barrels nationally. Six- 
teen of the twenty-one firms said ample stocks would range from 250 million to 
255 million barrels. 
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Gasoline stocks were set at 218,900,000 barrels on March 4, while a majority of 
the companies said ample stocks would range from 180 million to 200 million 
barrels. 

Maston Nixon, chairman of Southern Minerals Corp., testified that his estimates 
show a surplus of 62,930,000 barrels of gasoline, kerosene, distillate, and residual. 

Nixon called the surplus the most serious situation that has confronted his 
company in his 27 years in charge of its management. 

“The Texas producer is taking the backlash of a misguided oil industry,” Nixon 
said. 

A majority of purchasers recommended an 8-day production pattern in April 
and said even with 8 days they would have oil to sell from their own leases. 


HUMBLE ASKS 10 DAYS 


Humble Oil & Refining Co. asked for a 10-day pattern and said it would even 
have to buy oil on 10 days. 

Humble said it would need 400,265 barrels including 30,000 from other sources 
on 10 days. El Paso Natural Gas Co. also recommended 10 days and said its 
needs were 15,000 barrels. 

Seeking an 8-day schedule were Cities Service Oil Co. (86,881 barrels), Col- 
Tex Refining Co. (40,000), Continental Oil Co. (30,000), Gulf Oil Corp. (210,910), 
Phillips Petroleum Co. (124,180), Shell Oil Co. (140,300), Sinclair Crude Oil 
Co. (120,400), Southern Minerals (27,171), Sun Oil Co. (99,278), Suntide Re- 
fining Co. (16,703), Texaco, Inc. (174,000), and Tidewater Oil Co. (20,025). 

Nine-day patterns were urged by Atlantic Refining Co. (76,795), Pure Oil Co. 
(37,690), Socony Mobil Oil Co. (39,950), and Shamrock Oil Co. (23,000). 


INDIANA PRORATING 


Indiana Oil Purchasing Co., which has already begun pipeline proration in 
Texas, urged a 7-day level on demand of 226,000 barrels. 

In addition to the set April allowable, the Commission said Texas would also 
produces 590,000 barrels of natural distillate and condensate daily during the 
month. 

The commission action bore out sharp reductions in both purchasers’ nomina- 
tions and the U.S. Bureau of Mines forecast of market demand for Texas crude 
in April. 

The Bureau of Mines forecast a reduction in Texas demand for April of 200,000 
barrels a day. Nominations were down approximately 141,252 barrels. 


[From the Tulsa Daily World, Mar. 17, 1960] 


Unit LOWER BY ONE BARREL IN SOUTHEAST—ALLOWABLE THE SAME IN NORTHWEST 
AREA 


Santa Fr, N. Mex., March 16.—The New Mexico Oil Conservation Commission 
Wednesday ordered another drop in the daily production allowables for the big 
southeastern fields. 

The commission set the April normal production allowable at 35 barrels a 
day per basic unit, compared with 36 for March. The March figure, in turn, 
represented a decline of a barrel from February. 

For the San Juan Basin of northwestern New Mexico the commission kept 
the allowable for April unchanged at 60 barrels a day. 

The San Juan Basin figure per basic unit had been dropped from 63 in February 
to 60 for March. 

In each case, the commission followed the recommendations of Commission 
Engineer James Kapteina. 

Kapteina reported that purchasers’ nominations totaled 227,758 barrels a day 
in the southeastern fields and 44,737 in the northwest, a total of 272,495 barrels 
a day in nominations for the State. 

The basic unit allowables, Kapteina ‘said, would mean an estimated overall 
daily allowable of 307,951 barrels in the southeast and 53,747 in the northwest. 
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He estimated production at 258,679 barrels a day in the southeast and 37,623 
in the northwest. 


Senator O’Manoney. At this point in the record there will appear 
an article published in the Tulsa Daily World, Friday, March 4, 
1960, entitled “Indiana Reduces Buying of Oil in All Areas 20 
Percent.” 


(The article follows :) 


[From the Tulsa Daily World, Mar. 4, 1960] 


INDIANA REDUCES BUYING OF OIL IN ALL AREAS 20 PERCENT—CUT IN OKLAHOMA 
PurRcHASES To BE 5,500 BARRELS DAILY 


(By Riley W. Wilson, Tulsa World Oil Editor) 


Indiana Oil Purchasing Co., citing high inventories, Thursday announced pro- 
ration of crude oil buying in Oklahoma and all other States in which it makes 
lease purchases. 

Until further notice, Indiana will buy only 80 percent of the daily average 
purchases made in January, R. F. Pielsticker, president, said. 

This reduction of 20 percent should lower Indiana’s total crude receipts from 
leases by 100,000 barrels daily, he said. 

In Oklahoma, Indiana bought approximately 28,000 barrels of crude oil daily 
during January. Under the proration policy, purchases of Oklahoma oil will be 
approximately 22,250 barrels daily, or a reduction of 5,500 barrels a day. 

Pielsticker said the proration will be uniform on all leases in all States where 
Indiana buys crude. 

Besides Oklahoma, the company buys oil in Texas, Kansas, Arkansas, Colorado, 
Montana, Nebraska, North Dakota, Wyoming, Louisiana, and New Mexico. 


WARNED OF REDUCTION 


Indications that the company may be forced to reduce its purchases came last 
week at the Oklahoma market demand hearing before the State corporation com- 
mission. A company spokesman said crude throughput at refineries served by 
Indiana had been lowered 100,000 barrels daily since January 1. 

“Based on our efforts to sell the crude,” the spokesman said, “we will have to 
store 100,000 barrels a day. This is impossible. We will have to dispose of it or 
take some other action.” 

Indiana’s principal customer is Standard Oil Co. Indiana, its parent, and 
Standard affiliates. The parent firm announced last week that March refinery 
runs for its own and subsidiary refineries will be 88,000 barrels a day below the 
January rate. 

Other companies served by Indiana also have announced refinery cutbacks. 


CITES HIGH STOCKS 


Frank O. Prior, Standard chairman, said the refinery cutbacks are the result 
of high inventories of products, caused by unusually warm weather during 
December, January, and February in heavy consuming States. 

“The industry inventory of heating oils stands at about 34 million barrels 
higher than last year,” Prior said. “The abnormally warm winter just ending 
has caused these excessive stocks and we see no reason to hope that even ex- 
tremely cold weather from.now on would bring about any substantial improve- 
ment.” 

Indiana Oil Purchasing last prorated in 1959, when many of its affiliated re- 
fineries were shut down because of strikes. 

Only other current proration by a major purchaser in the United States is in 
Mississippi, where Esso Standard, division of Humble Oil & Refining Co., has 
limited lease purchases to 85 percent of February runs. 


Senator O’Mauonry. There shall appear in the record an article 
dated March 10, 1960, and published in the Tulsa Daily World, 
entitled “Low Postings Big Threat to Industry.” 
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(The article follows :) 
[From the Tulsa Daily World, Mar. 10, 1960] 


AcTION By IKE on Gas Britt ExPectep EARLIER, BUT Hore Now Sim, IPAA CHIEF 
Says—Low Postines Bie THREAT TO INDUSTRY—ABILITY To FIND NEw ReE- 
SERVES IN PERIL IPAA OFFICIAL SAYS 


Uneconomic crude oil prices are strangling oil producers’ ability to provide the 
future petroleum reserves for the Nation, Minor 8S. Jameson, Jr., executive vice 
president of the Independent Petroleum Association of America, said here 
Wednesday night. 

“Whenever the purchasing power of the crude oil dollar declines by more 
than 30 cents within a 2-year period while costs of finding and developing petro- 
leum reserves increase, it doesn’t take long to see that the oil producer is under- 
going a process of self-liquidation,” the Washington official of the national oil 
organization said in a speech before an eastern Oklahoma district meeting of 
the IPAA. 

In addition to Jameson, the Oklahomans also heard IPAA President Alvin C. 
Hope of San Antonio discuss the establishment of a new association committee 
to study current problems in the industry, and L. Dan Jones, IPAA counsel 
from Washington, discuss current activities in the Nation’s capital affecting 
domestic oil and gas producers. 


OTHES COSTS SOAR 


Jameson pointed out that in terms of constant dollars, the price of crude oil 
‘is the same today that it was in 1951.” 

“Over the same period,” Jameson said, “costs of materials and wages, accord- 
ing to the U.S. Bureau of Labor Statistics, have risen steadily. Oil field 
machinery has gone up 29 percent, oil well casing has increased 55 percent and 
line pipe has increased 77 percent. Average hourly wages in the petroleum 
industry have increased 44 percent since 1951. 

“As long as we fail to receive even our replacement costs for our product it 
is obvious we are selling ourselves out of business,’’ Jameson said. 

Hope told the Oklahomans that in addition to low prices, “the domestic oil 
producing industry is beset by other problems which cry for solution.” 


VARIED OIL PROBLEMS 


He said he expects, “within a few weeks” to announce the membership of 
a special IPAA committee which will study all factors affecting the industry 
oe effort to bring about solutions that will restore healthy conditions to the 
industry. 

Jones stressed the importance of independent producers uniting behind current 
efforts to obtain legislative relief from Federal utility-type regulation of the 
natural gas producer. 


Senator O’Manonery. Mr. Gribbon. 


STATEMENT OF DANIEL M. GRIBBON, REPRESENTING SAN 
NICOLAS ISLAND APPLICANTS 


Mr. Grisson. Mr. Chairman, Senator Sree my name is 
1 


Daniel Gribbon. I practice law in the District of Columbia. 

I am appearing here on behalf of J. G. Hatheway, D. R. Mac- 
Pherson, W. R. Pagen, C. L. Cameron, Gaye Bjornsen, John P. Hurn- 
dall, and R. J. Kerr. These individuals have applied to the Depart- 
ment of the Interior, in accordance with the provisions of the Mineral 
Leasing Act, for oil and gas leases on San Nicolas, a small island off 
the coast of California, which is under the administrative jurisdic- 
tion of the Navy Department. 

I desire to submit for the committee’s consideration an amendment 
to the Mineral Leasing Act which would make clear that the same 
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order of priority which governs the award of noncompetitive oil and 
gas leases on other public lands shall govern the award of such leases 
on military lands. The text of the amendment we are proposing is 
attached to the statement I have filed with the committee. It would 
amend section 17 of the act, and would follow the end of the sen- 
tence on line 19, page 2 of S. 2983. 

Last July when this subcommittee was considering S. 1496 and 
related bills, I urged a somewhat similar amendment to the Mineral 
Leasing Act, which was not adopted inasmuch as the legislation that 
was enacted was limited to certain emergency matters that required 
attention at the first session of this Congress. I do not propose to 
repeat the material presented to you at that time, but I would like 
to state briefly the considerations which, in our judgment, support the 
amendment which we are submitting for your consideration. 

S. 2983 would reenact without change that provision of section 
17 of the Mineral Leasing Act which provides that : 

When the lands to be leased are not within any known geological structure 
of a producing oil or gas field, the person first making application for the lease 
who is qualified to hold a lease * * * shall be entitled to a lease of such lands 
* * * (30 U.S. 226). 

The act thus establishes what is in practical effect a “first come, 
first served” order of priority for awarding mineral leases where the 
lands to be leased are not within any known geological structure of 
a producing field. (The procedure has no application where the 
lands to be leased are within a known producing oil or gas field; in 
such cases the lease is issued at competitive bidding.) It will be 
noted that the act itself does not except leases on military lands from 


this “first come, first served” order of priority. The Department of — 
Interior, however, proposes to take action which will deny the appli- 
cants whom I represent the priority to which they should be entitled 
= persons “first making application” for lease of certain military 
ands, 

Prior to 1958 certain of the military agencies took the position that 
the public land laws, such as the Mineral — Act, had no appli- 

e 


cation to lands held for military use. For example, the Navy Depart- 
ment objected to private oil exploration on San Nicolas and asked 
for an appropriation to drill for oil itself. Public Law 85-337, which 
became effective February 28, 1958, made it clear for the first time 
that, except in the case of naval petroleum reserves, all military lands 
were subject to the administration of the Secretary of the Interior 
acting under the applicable public land mining and mineral leasing 
laws. That act further provided that no disposition of minerals 
should be made where the Secretary of Defense determines that it 
would be “inconsistent with the military use of the lands.” 
Wherever the military use of lands held by the defense agencies 
will permit leasing, Public Law 85-337 makes the Mineral Leasing 
Act applicable, and the first qualified applicant is awarded the lease. 
Neither Public Law 85-337 nor the Mineral Leasing Act deals spe- 
cifically, however, with the situation that arises when the granting 
of a lease would be inconsistent with the military use of the lands. 
Of course, so long as the military use of the land, as determined 
by the Secretary of Defense, continues to preclude leasing of the 
land, it is clear that no lease can be granted. However, in the case 
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of many thousands of acres of military lands there is certainly a dis- 
tinct possibility—indeed probability—that the military use of the 
land will change, or there will be a change in security requirements, 
or the need for oil from domestic sources will become such that ex- 
ploration will not interfere with the military use of the land in 
question. As the military emphasis shifts to utilize modern scien- 
tific developments, the use to which various military lands are put 
will undoubtedly change. In such circumstances, the amendment 
we propose would make clear that the qualified person who had first 
made application for a lease would receive any lease that was ulti- 
mately awarded. 

This amendment would not impinge upon the veto power given 
the Secretary of Defense over the granting of leases on military lands, 
nor would it force the Secretary of Interior to award a lease. It 
would merely make clear that when, as, and if, a lease is to be awarded 
on military lands it will be given to the first qualified applicant. It 
would thus be a logical extension to military lands of the “first come, 
first served” order of priority that has long been the rule in the 
disposition of other public lands. 

We submit that considerations, both of basic fairness and of sound 
administration, justify the amendment we are submitting for the 
committee’s consideration. In the first place, a determination by 
the Secretary of Defense under Public Law 85-337 that the military 
use of certain lands would not permit their leasing is not a final 
determination, and does not purport to be. It speaks only as of the 
date it is made, and in complete good faith a contrary determination 
could be made a year later or even within a matter of months de- 
pending upon changes in the use of the lands in question. Moreover, 
there is no requirement, or procedure, for the Secretary of Defense 
to notify the Department of the Interior when the use of military 
lands changes so as to permit disposition under the public land laws. 
Accordingly, the only time the Defense Department’s determination 
of military use will be reexamined will be at the request of the In- 
terior Department in processing an application for a lease of the land 
in question. 

If the Interior Department should reject the application for leases 
on San Nicolas filed by the individuals whom I represent, as it pro- 
poses to do, it could not simply refuse to accept other applications 
for leases on San Nicolas. It would have to send every one, in suc- 
cession, to the Defense Department for a reexamination as to the 
military use of San Nicolas. Ultimately some person who happened 
to have his application under consideration at the moment the mili- 
tary use of San Nicolas was changing, or immediately thereafter, 
would be awarded a lease. It will be readily seen that this procedure 
places an unusually high premium on obtaining inside information 
as to the proposed use of various military lands. 

It is our suggestion, therefore, the basic policy of the Mineral Leas- 
ing Act requires that leases be issued to the first qualified applicant 
and not to the one who happens, at a propitious moment, to be in 
possession of inside information. Furthermore, it would hardly be 
in the interests of sound administration to encourage a succession of 
applications for leases on military lands, in the manner I have indi- 
cated. , 
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The simple solution, as our proposed amendment provides, is to 
direct that the person first making application be awarded a lease on 
military lands, when, as, and if such a lease can be made consistent 
with the military use of the lands in question. Instead of rejecting 
an application, as the Interior Department proposes to do in the case 
of the San Nicolas applicants, no final action would be taken and the 
application would be held in abeyance pending a change in the 
military use of the island. 

The Department could then properly reject other applications, and 
at appropriate intervals could ask the Defense Department to review 
its determination with respect to the leasing of the island. As I have 
pointed out above, both Interior and Defense are, in any event, going 
to have to consider the status of San Nicolas from time to time. Our 
amendment merely provides a simpler and more equitable way of 
resolving the question of who shall receive any lease that is ultimately 
made. 

It is our understanding that the Interior Department is opposed to 
this amendment on the grounds that (1) holding applications in abey- 
ance, rather than rejecting them, would impose an additional cost 
burden upon the Department; (2) difficulties would be presented if, 
by the time military use permitted oil exploration, the land were in- 
cluded in a known geological structure of a producing oil or gas field; 
and (3) an application could remain valid and effective in perpetuity. 

We are not satisfied that there is merit in any of these objections, 
particularly when one considers the burden on the Department and 
the inequities to applicants that are inherent in the manner in which 
the Department proposes to handle the matter under the Mineral 
Leasing Act as it presently stands. We have, however, in deference 
to the Department’s views included in our proposed amendment pro- 
visions that should satisfy the Department with respect to each of the 
objections that have been made. 

Thus, the amendment provides that extra-administrative costs, pre- 
sumably those arising out of retaining an application in abeyance, 
may be assessed against an applicant; it authorizes leasing only if 
the lands are not within a known geological structure of a producing 
oil or gas field at the time military usage permits leasing; and it 
limits the effect of the priority granted the first qualified applicant 
to a period of 12 years following the first determination that leasing 
will interfere with the military use of the land involved. 

Finally, we urge upon the committee not only that the amendment 
we have proposed is sound and consistent with the policy of the Min- 
eral Leasing Act, but also that it would be entirely appropriate to 
adopt this amendment as part of S. 2983. The need for this amend- 
ment arises directly out of Public Law 85-337 which was passed in 
1958. As is quite understandable, the Mineral Leasing Act, which 
was made applicable to the disposition of military lands, could not 
be expected to cover all questions that would arise in the leasing of 
such lands. 

Now that an unresolved question has arisen, one that may arise 
frequently in connection with the leasing of military lands, it would 
seem wise to clarify the law promptly so as to preclude further con- 
fusion and inequity. Moreover, g 2983 is in the nature of a com- 


prehensive revision of the Mineral Leasing Act. Since the pertinent 


LIVWADILO 


An) MICAN 


tir 


VANMIVERNLLY 





Seerveters «es 


370 MINERAL LEASING ACT AMENDMENTS 


portion of section 17 of this act is before the committee for reenact- 
ment, there would seem to be merit in considering any appropriate 
revisions, rather than simply reenacting it without change. 


PROPOSED AMENDMENT TO S. 2983 


Add at line 19, page 2, after the word “lease,” the following: 


In the event there is a determination in accordance with the provisions of 
section 6 of the Act of February 28, 1958 (Public Law 85-337) that the lease 
of any lands that are not within any known geological structure of a producing 
oil or gas field would be inconsistent with the military use of such lands, the 
person first making application for the lease of such lands who is qualified to 
hold a lease under this Act shall, upon payment of the costs of retaining his 
application in active status as determined by the Secretary, be entitled to a 
lease of such lands without competitive bidding if, with a twelve-year period 
following such determination, the lease of such lands becomes consistent with 
their military use and the lands have not become a part of any known geological 
structure of a producing oil or gas field. 

This amendment, as is indicated at the top of the page would fit in 
line 19, page 2 of S. 2983. 

Unless the chairman would prefer that I do otherwise, I would 
like to take just a few minutes spelling out certain considerations 
which I submit indicate that this would be a valuable addition to the 
Mineral Leasing Act not merely as a benefit to the San Nicolas 
Island applicants but a means of clarifying the procedure to be fol- 
lowed in clearing leases, under existing law. 

Senator O’Manonery. Does this amendment have any effect upon 
the amendment offered by Senator Engle yesterday ? 

Mr. Grizzon. I am uncertain of the precise language of the amend- 
ment Senator Engle offered, if he did. I believe we are talking about 
the same amendment. But I am not certain he presented any 
language. 

Senator O’Manoney. I think he did. 

Mr. Grrezon. I have not seen it in the record and I did not know 
whether he had. I feel quite certain, though, that they would accom- 
plish the same purpose and are aimed at the same objectives, to wit, 

reserving the priority of the first qualified applicant where the lands 
for which application has been made are military lands. 

I should point out at the outset that this amendment would not 
impinge in any way upon the veto power which the Secretary of De- 
fense has over the leasing of military lands, nor would it force the 
Secretary of the Interior to award a lease where for proper reasons 
a lease should not be awarded. 

Senator O’Mauoney. As I read this amendment it is the one that 
was presented yesterday. 

. Mr. Grisson. By Senator Engle; yes, sir. And the amendment 
would merely make clear that if a lease is to be granted on military 
lands it would go to the first qualified applicant. 

Senator O’Manoney. That is right. 

Mr. Grisson. In other words, it is a logical extension of the first 
come first served order of priority that has been in the Mineral Leas- 
ing Act for many years. I believe the need for this amendment can 
perhaps best be established by showing what would happen under 
present law in connection with the lease of military lands. The dif- 
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ficulty arises out of the fact that when the Secretary of Defense de- 
termines that leasing would be inconsistent with the military use of 
certain lands, that is not a definitive determination. It merely speaks 
as at the time that the determination is made and in complete good 
faith the Secretary could make a contrary determination a year later 
or 3 months later because the use of the land had changed or the 
need for oil exploration had improved. 

So the question arises as to how you handle applications that are 
filed for lands that have once been determined as of that moment 
to be used by the military and to be determined that leasing would be 
consistent. 

I think it is important that there is no requirement of procedure 
whereby the Secretary of Defense would from time to time advise 
the Secretary of the Interior that the military use of the land had 
changed so the only way you can register a change in the use of the 
land is to have the Secretary of the Interior send over another applica- 
tion. I think that the choice lies between having a succession of ap- 
plications filed with the Interior Department and then sent over in 
succession to Interior Department to see whether the use of the mili- 
tary lands are changed or, rather, to make it clear that the first quali- 
fied applicant retains his priority and is to get the lease when, as, and 
if it is to be issued. 

I think the procedure under present law is particularly bad because 
it places a very high premium on obtaining advance information as to 
when a change in a military use of the lands is to take place. Rather 
than letting the disposition of the lease depend upon who happens 
to have the information at the propitious time as to a change in use 
of the military lands, it: would seem preferable that the first qualified 


applicant should have his priority maintained and there would then — 


be no premium on obtaining advance information from some mili- 
tary sources as to when the military use was to become such as to 
permit leasing of lands. 

Senator O’Manoney. That is a very good point. 

Mr. Grisson. I think, Mr. Chairman, it is a very good point and if 
the Interior Department were to look at it that way it seems to me it 
is almost of critical importance in determining whether the present 
procedure or the one that we suggest is best in the public interest, 
not merely for the benefit of individual applicants. In connection 
with the Interior Department we had understood from time to time 
that Interior had some objections to this amendment. We were never 
entirely sure just what the nature of those objections were but in 
conference with members of Mr. Abbott’s staff we did obtain certain 
objections and this amendment that we have submitted and which 
Senator Engle has submitted incorporates a provision which will 
take care of all of the objections that we ever heard of from the 
Department of Interior in connection with this amendment. 

ow, the chairman will recall that it was only yesterday that Mr. 
Abbott at the conclusion of his testimony volunteered that as far 
as this San Nicholas problem was concerned the Interior Department 
was looking to the committee for instructions as to what to do. As 
I recall his statement he took no position for or against the amend- 
ment. He said the committee had all the facts that the Interior De- 
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partment had and in effect he laid it before you asking instructions as 
to what to do with this particular problem. 

Senator O’Manoney. His attention will be called to Senator En- 
gle’s testimony and to your testimony. 

Mr. Grisson. Thank you, Mr. Chairman. 

Finally, I would like to impress upon the committee the desira- 
bility not merely of this legislation in the abstract but rather the 
importance of adding it asa provision to S. 2983 or H.R. 10455, which- 
ever is to be considered by the committee and adopted at this session. 
The need for this amendment arises directly out of the public law that 
was passed only in 1958, which for the first time made explicit that 
military lands were to be leased pursuant to the public land mining 
laws. Here is a question that has arisen, an unresolved question. 
Since it has arisen, it would seem appropriate to deal with it immedi- 
ately, before it caused too much inequity and confusion and get the 
problems settled once and for all, particularly since section 17 of the 
Mineral Leasing Act is before the committee and what might. be 
regarded as a general restatement or codification of the Mineral Leas- 
ing Act. If amendment to it is appropriate, it would seem wise to 
adopt it rather than simply reenact it as it existed. before. 

Finally, so far as the applicants I represent, this is their last chance 
at this matter because Mr. Abbott told the committee yesterday at 
the conclusion of this session of Congress and Interior Department 
proposed to reject these applications completely unless legislative 
instructions to the contrary were obtained. So that so far as we 
are concerned unless the committee would take the action in connec- 
tion with this bill at this session, the chances are the Interior Depart- 
ment is going to deny the application which we think would be an 
inequity and an action not intended by Congress when it passed the 
public law in 1958. 

Senator O’Manoney. Thank you very much, Mr. Gribbon. I think 
you made the case very clear. 

Mr. Gripson. Thank you, Mr. Chairman. 

Senator O’Manonry. This finishes the list of witnesses. 

Does anybody else wish to testify ? 

The Chair hears no volunteers. 

The hearing is concluded, except, of course, that statements may ve 


I understand that Senator Moss wants 5 days in which to file a 
statement. That is accorded, of course. 

Any person here or who is not here who wishes to make any state- 
ment with respect to this matter may doso within 5 days. 

T also direct that certain correspondence on the proposed legislation 

appear in the record. 

* The next session of the committee will be an executive session to act 
upon the bill. 

Thank you very much. 

(Whereupon, at 12:35 p.m. Friday, March 25, 1960, the hearing 
adjourned. ) 





APPENDIX 


(By direction of Senator O’Mahoney, chairman of the Subcom- 
mittee on Public Lands, the following exhibits are made a part of the 
appendix. ) 


[S. 2988, 86th Cong., 2d sess.] 
A BILL To amend the Mineral Leasing Act of February 25, 1920 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Mineral 
Leasing Act Revision of 1960”. 

Sec. 2. Section 17 of the Act entitled “An Act to promote the mining of coal, 
phosphate, oil, oil shale, gas, and sodium on the public domain”, approved Feb- 
ruary 25, 1920, as amended (30 U.S.C. 226), is amended to read as follows: 

“Sec. 17. All lands subject to disposition under this Act which are known or be- 
lieved to contain oil or gas deposits may be leased by the Secretary of the In- 
terior. When the lands to be leased are within any known geological structure 
of a producing oil or gas field, they shall be leased to the highest responsible 
qualified bidder by competitive bidding under general regulations, in units of not 
exceeding six hundred and forty acres, which shall be as nearly compact in form 
as possible, upon the payment by the lessee of such bonus as may be accepted 
by the Secretary and of such royalty as may be fixed in the lease which shall be 
not less than 1214 per centum in amount or value of the production removed or 
sold from the lease. When the lands to be leased are not within any known geo- 


logical structure of a producing oil or gas field, the person first making applica- ° 


tion for the lease who is qualified to hold a lease under this Act shall be entitled 
to a lease of such lands without competitive bidding. Such leases shall be con- 
ditioned upon the payment by the lessee of a royalty of 12% per centum in amount 
or value of the production removed or sold from the lease. Leases issued under 
this section shall be for a term of ten years and shall continue so long thereafter 
as oil or gas is produced in paying quantities: Provided, That a lease issued un- 
der this section for land on which actual drilling operations are being conducted 
at the end of the term of such lease shall be extended for two years and so 
long thereafter as oil or gas is produced in paying quantities. 

“Any lease issued under this Act which is subject to termination by reason 
of cessation of production shall not terminate if within sixty days after pro- 
duction ceases, reworking or drilling operations are commenced on the land 
under lease and are thereafter conducted with reasonable diligence during 
such periods of nonproduction. No lease issued under this Act shall expire be- 
cause operations or production is suspended under any order, or with the con- 
sent, of the Secretary of the Interior. No lease issued under this Act cover- 
ing lands on which there is a well capable of producing oil or gas in paying 
quantities shall expire because the lessee fails to produce the same, unless the 
lessee is allowed a reasonable time, but not less than sixty days after notice 
by registered mail, within which to place such well on a producing status: 
Provided, That after such status is established production shall continue on the 
leased premises unless and until suspension of production is allowed by the Sec- 
retary of the Interior under the provisions of this Act. 

“All leases issued under this section shall be conditioned upon the pay- 
ment by the lessee in advance of a rental of not less than 25 cents per acre 
per annum. A minimum royalty of $1 per acre in lieu of rental shall be pay- 
able at the expiration of each lease year beginning on or after a discovery of 
oil or gas in paying quantities on the lands leased: Provided, In the case of 
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lands not within any known geological structure of a producing oil or gas field, 
the rentals for the second and third lease years shall be waived unless a 
valuable deposit of oil or gas be sooner discovered and unless lessee has ceased 
drilling operations thereon. 

“Whenever it appears to the Secretary of the Interior that lands owned by 
the United States are being drained of oil or gas by wells drilled on adjacent 
lands, he is hereby authorized and empowered to negotiate agreements where- 
by the United States, or the United States and its lessees, shall be compensated 
for such drainage, such agreements to be made with the consent of the lessees 
affected thereby, and the primary term including any extensions thereof of any 
lease for which compensatory royalty is being paid shall be extended for the 
period during which such compensatory royalty is paid and for a period of 
one year from discontinuance of such payment and so long thereafter as oil or 
gas is produced in paying quantities: Provided, That the Secretary of the In- 
terior shall report to Congress at the beginning of each regular session, all 
such agreements entered into during the previous year which involve unleased 
Government lands.” 

Sec. 3. Section 17(a) of such Act of February 25, 1920 (30 U.S.C. 226(d) ), is 
amended by striking out “primary term of five years” in the first sentence and 
inserting in lieu thereof “term of ten years” and by adding a new section to 
read as follows: : 

“(b) In case of lands containing petroleum sand deposits or similar deposits 
often known as tar sands upon which bona fide mineral locations have been 
made, now valid, the locators or assignees of such locations may make applica- 
tion for leases and the Secretary of the Interior is hereby authorized to exe- 
cute leases upon such deposits under the same terms of rental, acreage limita- 
tions and all other provisions applicable to oil and gas leases, heretofore or here- 
after adopted, except that the royalty shall not exceed 5 per centum instead of 
a 12% per centum minimum royalty now provided by law.” 

Sec. 4. Section 27 of such Act of February 25, 1920, as amended (30 U.S.C. 
184) is amended to read as follows: 


“COAL ACREAGE LIMITATION 


“Sec. 27. No person, association, or corporation, except as herein provides, 
shall take or hold coal leases or permits during the life of such lease in any one 
State exceeding an aggregate of ten thousand two hundred and forty acres: 
Provided, That a person, association, or corporation may apply for coal leases 
or permits for acreage in addition to said ten thousand two hundred and forty 
acres, which application or applications shall be in multiple of forty acres, not 
exceeding a total of five thousand one hundred twenty additional acres in such 
State, and shall contain a statement that the granting of a lease for such addi- 
tional lands is necessary to the person, association, or corporation to carry on 
business economically and is in the public interest. On the filing of said ap- 
plication, the coal deposits in such lands covered thereby shall be temporarily 
set aside and withdrawn from all forms of disposal under this Act. The Secre- 
tary of the Interior shall, after posting notice of the pending application in the 
local land office, conduct public hearings on said application or applications for 
additional acreage. After such public hearings, to such extent as he finds to be 
in the public interest and necessary for the applicant in order to carry on busi- 
ness economically, the Secretary of the Interior may, under such regulations 
as he may prescribe, permit such person, association, or corporation to take or 
hold coal leases or permits for an additional aggregate acreage of not more than 
five thousand one hundred and twenty acres in such State. The Secretary may, 
ein his own discretion or whenever sufficient public interest is manifested, re- 
evaluate the lessee’s or permittee’s need for all or any part of the additional 
acreage. The Secretary may cancel the lease or leases and permit or permits 
covering all or any part of the additional acreage, if he finds that such cancel- 
lation is in the public interest or that the coal deposits in the additional acreage 
are no longer necessary for the lessee or permittee to carry on business economi- 
cally or if the lessee or permittee has divested himself of all or any part of the 
original ten thousand two hundred and forty acres or no longer has facilities 
which in the Secretary’s opinion enable him to exploit the deposits under lease 
or permit. No assignment, transfer, or sale of any part of the additional acre- 
age may be made without the anproval of the Secretary. 
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“SODIUM ACREAGE LIMITATION 


“No person, association, or corporation, except as herein provide, shall take 
or hold sodium leases or permits during the life of such lease in any one State, 
exceeding in the aggregate acreage five thousand one hundred and twenty acres: 
Provided, That the Secretary of the Interior may, in his discretion where it is 
necessary in order to secure the economic mining of sodium compounds leasable 
under this Act, permit a person, association, or corporation to take or hold 
sodium leases or permits for up to fifteen thousand three hundred and sixty acres 
in any one State. 


“OIL AND GAS ACREAGE LIMITATION 


“No person, association, or corporation, except as herein provided, shall take, 
hold, own, or control at one time, whether acquired directly from the Secretary 
of the Interior under this Act or otherwise, oil and gas leases (including options 
for such leases) on land held under the provisions of this Act exceeding in the 
aggregate two hundred forty-six thousand and eighty acres in any one State, 
except in the State of Alaska where such holdings shall not in the aggregate 
exceed three hundred thousand acres. 


“PHOSPHATE ACREAGE LIMITATION 


“No person, association, or corporation shall take or hold at one time phos- 
phate leases exceeding in the aggregate ten thousand two hundred and forty 
acres in the United States. 


“DIRECT AND INDIRECT HOLDINGS 


“No person, association, or corporation shall take or hold at one time any 
interest or interests as a member of an association or associations or as a stock- 
holder of a corporation or corporations holding a lease or leases, permit or permits 
under the provisions hereof, which, together with the area embraced in any 
direct holding of a lease or leases, permit or permits, under this Act, or which, 
together with any other interest or interests as a member of an association 


or associations or as a stockholder of a corporation or corporations holding a - 


lease or leases, permit or permits, under the provisions hereof for any kind 
of minerals hereunder, exceeds in the aggregate an amount equivalent to the 
maximum number of acres of the respective kinds of minerals allowed to any one 
lessee or permitee under this Act. For the purpose of this Act, no contract for 
development and operation of any lands leased hereunder, whether or not coupled 
with an interest in such lease, nor any lease or leases owned in common by two 
or more persons, shall be deemed to create a separate association under this 
section between or among such contracting parties, or the persons owning such 
lease or leases in common, but the proportionate interest of each such person 
shall be charged against the total acreage permitted to be held by such person 
under this Act: Provided, That the total acreage so held in common by two or 
more persons shall not exceed, in the aggregate, an amount equivalent to the 
maximum number of acres of the respective kinds of minerals allowed to any one 
lessee or permittee under this Act. 


“OIL AND GAS OPTIONS 


“No option for an oil or gas lease on any lands held under the provisions of 
this Act shall be entered into for a period of more than three years, without the 
prior approval of the Secretary of the Interior, and no person, association, or 
corporation shall hold any such options at one time on more than two hundred 
thousand acres of land in any one State. No such option shall be valid unless 
notice thereof, including the number of acres under option, the names of all 
parties thereto and their respective interests, and obligations undertaken there- 
under by the optionee, is filed within thirty days after passage of this Act as to 
existing options and within thirty days after execution as to all other options 
in the land office of the Bureau of Land Management for the area in which the 
land under option is located and every option shall, until exercised, be charged 
as an option to both optionor and optionee. When exercised, the opinion shall 
be charged to the optionee and his associates alone. In addition each holder of 
any such option shall file with the Secretary within ninety days after the 30th 
day of June and the 31st day of December in each year a statement under oath 
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showing as of said dates (1) name of optionor and serial number of lease or 
application for lease, (2) date and expiration date of each option, (3) number 
of acres covered by each option, and (4) aggregate number of options held in 
each State and total acreage subject to said options in each State. 


“VIOLATIONS 


“If any interest in any land is owned or controlled, directly or indirectly, by 
means of stock or otherwise, in violation of any of the provisions of this section, 
the interest may be canceled or forfeited, or the person, association, or corpora- 
tion so owning or controlling the interest may be compelled to dispose of the 
interest, by the Secretray of the Interior in an administrative proceeding, except 
that any ownership or interest forbidden in this Act which may be acquired by 
descent, will, judgment, or decree may be held for two years and not longer 
after its acquisition: Provided, however, That if such violation has been alleged 
in the acquisition or holding of a lease or interest in lands producing oil and 
gas, or known to contain valuable deposits of oil and gas, no such interest may 
be canceled or forfeited or otherwise ordered disposed of except by an action 
beginning in the United States district court for the district in which the land 
or some part thereof is located or in which such person, association, or corpora- 
tion may be found, upon appropriate proceedings instituted in such court by the 
Attorney General. In the event that the Secretary has reason to believe that 
fraud has been committed in the acquisition or holding of any interest in an 
oil and gas lease by any person, association, or corporation, he may instead 
request the Attorney General to institute appropriate proceedings for the can- 
cellation of such interest against such person, association, or corporation. Any 
such proceeding shall be instituted in the United States district court for the 
district in which the land or some part thereof is located or in which such per- 
son, association, or corporation may be found. The court in any proceedings 
under this section, in addition to any other penalties provided by law, shall, if 
fraud is found, provide that such person, association, or corporation, shall be 
ineligible thereafter either permanently or for a lesser period to acquire any lease 
or other interest in land under the provisions of this Act. 


“BONA FIDE PURCHASER 


“The right of cancellation or forfeiture for violation of the provisions of this 
Act shall not apply so as to affect adversely the title or interest of a bona fide 
seller or purchaser in any lease, option for a lease, or interest in a lease acquired 
in conformity with the acreage limitations of this Act from any other person, 
association or corporation whose holdings, or the holdings of a predecessor or 
successor in title, including the original lessee of the United States, may have 
been canceled or forfeited, or may be subjected to cancellation or forfeiture for 
any such violation. Any person, association, or corporation who is a party to 
any proceedings with respect to a violation of any provision of this Act shall 
have the right to be dismissed as such a party upon a sworn statement and such 
other written proof as the Department might require, showing that the person, 
association or corporation acquired the interest involving him as such a bona 
fide purchaser or bona fide seller without violating any provisions of this Act. 


“SUSPENSION DURING PROCEEDINGS 


“If during any such proceedings with respect to a violation of any provisions 
of this Act a party to those proceedings files with the Secretary of the Interior 
a waiver of his rights under the lease to drill or to assign his interests there- 
under or if such rights are suspended by order of the Secretary pending a de- 
cision in such proceedings, whether initiated prior to enactment of this Act or 
thereafter, payment of rentals and running of time against the term of the lease 
or leases involved shall be suspended as of the first day of the month following 
the filing of the waiver or suspension of the rights: Provided, however, That 
any person, association, or corporation which shall have any interests waived or 
suspended shall execute a bond satisfactory to the Secretary of the Interior 
to insure payment of rentals during any extension should the allegations upon 
which the proceedings seeking cancellation or forfeiture be determined to be 
unfounded. If in any such proceedings, less than the whole interest in a lease 
is canceled or forfeited to the Government, such partial interests so canceled 
or forfeited shall be sold to the highest responsible qualified bidder by competi- 
tive bidding under general regulations. 
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“COMBINATIONS IN FORM OF UNLAWFUL TRUSTS 


“Nothing herein contained shall be construed to limit sections 18, 19, and z< 
of this Act or to prevent any number of lessees under this Act from combining 
their several interests so far as may be necessary for the purpose of con- 
structing and carrying on the business of a refinery, or of establishing and 
constructing as a common carrier a pipeline or lines of railroads to be operated 
and used by them jointly in the transportation of oil from their several wells, or 
from the wells of other lessees, under this Act, or the transportation of coal or to 
increase the acreage which may be acquired or held under section 17 of this Act: 
Provided, That any combination for such purpose or purposes shall be subject 
to the approval of the Secretary of the Interior on application to him for per- 
mission to form the same. Except in this Act provided, if any of the lands or 
deposits leased under the provisions of this Act shall be subleased, trusteed, 
possessed, or controlled by any device permanently, temporarily, directly, indi- 
rectly, tacitly, or in any manner whatsoever, so that they form a part of or 
are in any wise controlled by any combination in the form of an unlawful trust, 
with the consent of the lessee, or form the subject of any contract or conspiracy 
in restraint of trade in the mining or selling of coal, phosphate, oil, oil shale, gas, 
or sodium entered into by the lessee, or any agreement or understanding, written, 
verbal, or otherwise, to which such leasee shall be a party, of which his or its 
output is to be or become the subject to control the price or prices thereof or 
of any holding of such lands by any individual, partnership, association, corpo- 
ration, or control in excess of the amounts of lands provided in this Act, the lease 
thereof shall be forfeited by appropriate court proceedings.” 

Sec. 5. Any record holder of a noncompetitive lease issued and in good stand- 
ing under the provisions of the Mineral Leasing Act of February 25, 1920 (41 
Stat. 437), as amended, as it existed on the effective date of this Act may file 
an application within one year after the effective date of this Act, to exchange 
his lease for a new lease under this Act: Provided, That the land in such lease 
is not withdrawn from oil and gas leasing and is not on the known geologic 
structure of a producing oil or gas field and the term of such exchange lease when 
added to the term of the base lease shall not exceed a total of ten years unless 
extended by actual production on the lease. 

Sec. 6. No amendment made by this Act shall affect any right acquired under 
the law as it existed prior to such amendment, and such right shall be governed 
by the law in effect at the time of its acquisition. 


[H.R. 10455, 86th Cong., 2d sess.] 
AN ACT To amend the Mineral Leasing Act of February 25, 1920 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Mineral 
Leasing Act Revision of 1960”. 

Sec. 2. Section 17 of the Act entitled “An Act to promote the mining of coal, 
phosphate, oil, oil shale, gas, and sodium on the public domain”, approved 
February 25, 1920, as amended (30 U.S.C. 226), is further amended to read as 
follows: 

“Src. 17. (a) All lands subject to disposition under this Act which are known 
or believed to contain oil or gas deposits may be leased by the Secretary. 

“(b) If the lands to be leased are within any known geological structure of 
a producing oil or gas field, they shall be leased to the highest responsible quali- 
fied bidder by competitive bidding under general regulations in units of not 
more than six hundred and forty acres, which shall be as nearly compact in form 
as possible, upon the payment by the lessee of such bonus as may be accepted 
by the Secretary and of such royalty as may be fixed in the lease, which shall 
be not less than 12% per centum in amount or value of the production removed 
or sold from the lease. 

“(c) If the lands to be leased are not within any known geological structure 
of a producing oil or gas field, the person first making application for the lease 
who is qualified to hold a lease under this Act shall be entitled to a lease of such 
lands without competitive bidding. Such leases shall be conditioned upon the 
payment by the lessee of a royalty of 12% per centum in amount or value of the 
production removed or sold from the lease. 


43012—60—pt. 3——_10 


2 bee ee MRE & 


Pati. Mm A 


yure be 


tir 


DIMI WET Set F 





, erry 2 eee 


378 MINERAL LEASING ACT AMENDMENTS 


“(d) All leases issued under this section shall be conditioned upon payment 
by the lessee of a rental of not less than 50 cents per acre for each year of the 
lease. Each year’s lease rental shall be paid in advance. A minimum royalty 
of $1 per acre in lieu of rental shall be payable at the expiration of each lease 
year beginning on or after a discovery of oil or gas in paying quantities on the 
lands leased. 

“(e) Competitive leases issued under this section shall be for a primary term 
of five years and noncompetitive leases for a primary term of ten years. Each 
such lease shall continue so long after its primary term as oil or gas is produced 
in paying quantities. Any lease issued under this section for land on which 
actual drilling operations were commenced prior to the end of its primary 
term and are being diligently prosecuted at that time shall be extended for two 
years and so long thereafter as oil or gas is produced in paying quantities. 

““(f) No lease issued under this section which is subject to termination because 
of cessation of production shall be terminated for this cause so long as rework- 
ing or drilling operations which were commenced on the land prior to or within 
sixty days after cessation of production are conducted thereon with reasonable 
diligence, or so long as oil or gas is produced in paying quantities as a result of 
such operations. No lease issued under this section shall expire because opera- 
tions or production is suspended under any order, or with the consent, of the 
Secretary. No lease issued under:-this section covering lands on which there 
is a well capable of producing oil or gas in paying quantities shall expire because 
the lessee fails to produce the same unless the lessee is allowed a reasonable 
time, which shall be not less than sixty days after notice by registered or certified 
mail, within which to place such well in producing status or unless, after such 
status is established, production is discontinued on the leased premises without 
permission granted by the Secretary under the provisions of this Act. 

“(g) Whenever it appears to the Secretary that lands owned by the United 
States are being drained of oil or gas by wells drilled on adjacent lands, he may 
negotiate agreements whereby the United States, or the United States and its 
lessees, shall be compensated for such drainage. Such agreements shall be 
made with the consent of the lessees, if any, affected thereby. If such agreement 
is entered into, the primary term of any lease for which compensatory royalty 
is being paid, or any extension of such primary term, shall be extended for the 
period during which such compensatory royalty is paid and for a period of one 
year from discontinuance of such payment and so long thereafter as oil or gas 
is produced in paying quantities. The Secretary shall report to Congress at the 
beginning of each regular session all such agreements entered into during the 
previous year which involve unleased Government lands.” 

Sec. 3. Section 27 of said Act, as amended (30 U.S.C. 184), is further amended 
to read as follows: 

“Sec. 27. (a) (1) No person, association, or corporation, except as otherwise 
provided in this subsection, shall take, hold, own, or control at one time, whether 
acquired directly from the Secretary under this Act or otherwise, coal leases 
or permits on an aggregate of more than ten thousand two hundred and forty 
acres in any one State. 

““(2) A person, association, or corporation may apply for coal leases or per- 
mits for acreage in addition to that which is permissible under paragraph (1) 
of this subsection, but the additional acreage shall not exceed five thousand one 
hundred and twenty acres in any one State. Each application shall be for forty 
acres or a multiple thereof and shall contain a statement that the granting of a 
lease or permit for the additional lands is necessary to enable the applicant 
to carry on business economically and that it is believed to be in the public 
interest. On the filing of such an application, the coal deposits in the lands 
covered by it shall be temporarily set aside and withdrawn from all forms of dis- 
posal under this Act. The Secretary shall, after posting notice of the pending 
application in the local land office, conduct public hearings on it. After such 
hearings the Secretary may, under such regulations as he may prescribe and to 
such extent as he finds to be in the public interest and necessary to enable the 
applicant to carry on business economically, permit the applicant to take and 
hold coal leases or permits for additional acreage as hereinbefore provided. The 
Secretary may, in his own discretion or whenever sufficient public interest is 
manifested, reevaluate a lessee’s or permittee’s need for all or any part of the 
additional acreage and may cancel any lease or permit covering all or any part 
of such acreage if he finds that cancellation is in the public interest or that the 
coal deposits in said acreage are no longer necessary for the lessee or permittee 
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to carry on business economically or that the lessee or permittee has divested 
himself of all or any part of his first ten thousand two hundred and forty acres 
or no longer has facilities which, in the Secretary’s opinion, enable him to exploit 
the deposits under lease or permit. No assignment, transfer, or sale of any 
part of the additional acreage may be made without the approval of the Secretary. 

““(b) (1) No person, association, or corporation, except as otherwise provided 
in this subsection, shall take, hold, own, or control at one time, whether acquired 
directly from the Secretary under this Act or otherwise, sodium leases or per- 
mits on an aggregate of more than five thousand one hundred and twenty acres 
in any one State. 

““(2) The Secretary may, in his discretion, where the same is necessary in 
order to secure the economic mining of sodium compounds leasable under this 
Act, permit a person, association, or corporation to take or hold sodium leases or 
permits on up to fifteen thousand three hundred and sixty acres in any one State. 

““(c) No person, association, or corporation shall take, hold, own, or control at 
one time, whether acquired directly from the Secretary under this Act or other- 
wise, phosphate leases or permits on an aggregate of more than ten thousand 
two hundred and forty acres in the United States. 

““(d) (1) No person, association, or corporation, except as otherwise provided 
in this Act, shall take, hold, own or control at one time, whether acquired directly 
from the Secretary under this Act or otherwise, oil or gas leases issued under the 
provisions of this Act, or options to acquire such leases or any interest therein, 
on an aggregate of more than two hundred forty-six thousand and eighty acres 
in any one State other than Alaska. In the case of the State of Alaska, the limit 
shall be three hundred thousand acres in the northern leasing district and three 
hundred thousand acres in the southern leasing district, and the boundary 
between said two districts, shall be the left limit of the Tanana River from the 
border between the United States and Canada to the confluence of the Tanana 
and Yukon Rivers, and the left limit of the Yukon River from said confluence 
to its principal southern mouth. 

‘*(2) No person, association, or corporation shall take hold, own, or control at 
one time options to acquire interests in oil or gas leases under the provisions of 
this Act which involve, in the aggregate, more than two hundred thousand acres 
of land in any one State other than Alaska or, in the case of Alaska, more than 
two hundred thousand acres in each of its two leasing districts, as hereinbefore 
described. No option to acquire any interest in such an oil or gas lease shall be 
valid or enforcible if entered into for a period of more than three years (which 
three years shall be inclusive of any renewal period if a right to renew is reserved 
by any party to the option) without the prior approval of the Secretary. In any 
ease in which an option to acquire the optionor’s entire interest in the whole or a 
part of the acreage under a lease is entered into, the acreage to which the option 
is applicaple shall be charged both to the optionor and to the optionee, but the 
charge to the optionor shall cease when the option is exercised. In any case in 
which an option to acquire a part of the optionor’s interest in the whole or a 
part of the acreage under a lease is entered into, the acreage to which the option 
is applicable shall be fully charged to the optionor and a share thereof shall also 
be charged to the optionee as his interest may appear, but after the option is 
exercised, said acreage shall be charged to the parties pro rata as their interests 
may appear. In any case in which an assignment is made of a part of lessee’s 
interest in the whole or part of the acreage under a lease or an application for 
a lease, the acreage shall be charged to the parties pro rata as their interests may 
appear. No option or renewal thereof shall be valid or enforcible until notice 
thereof has been filed with the Secretary or an officer or employee of the Depart- 
ment of the Interior designated by him to receive the same. Each such notice 
shall include, in addition to any other matters prescribed by the Secretary, the 
names and addresses of the parties thereto, the serial number of the lease or ap- 
plication for a lease to which the option is applicable, and a statement of the num- 
ber of acres covered thereby and of the interests and obligations of the parties 
thereto and shall be subscribed by all parties to the option or their duly authorized 
agents. In addition, each grantor and holder of any such option shall file with the 
Secretary or an officer or employee of the Department of the Interior as aforesaid 
within ninety days after the 30th day of June and the 31st day of December in 


each year a statement showing, in addition to any other matters prescribed by the 


Secretary, (i) in the case of a grantor of an option, his name and the serial 
number of every lease or application for a lease to which an option granted 
by him is applicable, the name, address, and interest of each holder of any such 
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option, the original date and the expiration date thereof, his obligations there- 
under, and the number of acres covered thereby, and (ii) in the case of the 
holder of an option, his name, the name and address of each grantor of an 
option held by him, the serial number of every lease or application for a lease to 
which such an option is applicable, the number of acres covered by each such 
option, the total acreage in each State to which such options are applicable, and 
his interest and obligation under each such option. The failure of the grantor 
to make a timely filing as aforesaid shall render the option unenforceable by 
him, and the failure of the holder of an option so to file shall render the option 
unenforceable by him. Such notices or statements of options filed in accordance 
with this section during the period from January 1 through June 30 of each 
year shall not be made available by the Government for public use until October 
1 of such year and such notices or statements filed during the period from July 
1 through December 31 of each year shall not be made available by the Gov- 
ernment for public use until April 1 of the following year. The invalidity or 
unenforcibility of any option under the provisions of this paragraph shall not 
diminish the number of acres deemed to be held under option by any person, 
association, or corporation in computing the amount chargeable under the first 
sentence of this paragraph and shall not relieve any party thereto of any liabil- 
ity to cancellation, forfeiture, forced disposition, or other sanction provided by 
law. The Secretary may prescribe’ forms on which the notice and statements 
required by this paragraph shall be made. 

““(e) (1) No person, association, or corporation shall take, hold, own or control 
at one time any interest as a member of an association or as a stockholder in a 
corporation holding a lease, option, or permit under the provisions of this Act 
which, together with the area embraced in any direct holding, ownership or 
control by him of such a lease, option, or permit or any other interest which he 
may have as a member of other associations or as a stockholder in other corpora- 
tions holding, owning or controlling such leases, options, or permits for any kind 
of minerals, exceeds in the aggregate an amount equivalent to the maximum 
number of acres of the respective kinds of minerals allowed to any one lessee, 
optionee, or permittee under this Act. 

“(2) No contract for development and operation of any lands leased under 
this Act, whether or not coupled with an interest in such lease, and no lease held, 
owned, or controlled in common by two or more persons, associations, or corpo- 
rations shall be deemed to create a separate association under the preceding 
paragraph of this subsection between or among the contracting parties or those 
who hold, own or control the lease in common, but the proportionate interest of 
each such party shall be charged against the total acreage permitted to be held, 
owned, or controlled by such party under this Act. The total acreage so held, 
owned, or controlled in common by two or more parties shall not exceed, in the 
aggregate, an amount equivalent to the maximum number of acres of the 
respective kinds of minerals allowed to any One lessee, optionee, or permittee 
under this Act. 

“(f) Nothing continued in subsection (e) of this section shall be construed 
(i) to limit sections 18, 19, and 22 of this Act or (ii), subject to the approval of 
the Secretary, to prevent any number of lessees under this Act from combining 
their several interests so far as may be necessary for the purpose of constructing 
and carrying on the business of a refinery or of establishing and constructing, as 
a common carrier, a pipeline or railroad to be operated and used by them jointly 
in the transportation of oil from their several wells or from the wells of other 
lessees under this Act or in the transportation of coal or (iii) to increase the 
acreage which may be taken, held, owned, or controlled under section 27 of this 
Act. 

“(g) Any ownership or interest otherwise forbidden in this Act which may be 
acquired by descent, will, judgment, or decree may be held for two years after its 
acquisition and no longer. 

“(h) (1) If any interest in any lease is owned or controlled, directly or indi- 
rectly, by means of stock or otherwise, in violation of any of the provisions of 
this Act, the lease may be canceled, or the interest so owned may be forfeited, or 
the person so owning or controlling the interest may be compelled to dispose of 
the interest, in any appropriate proceeding instituted by the Attorney General. 
Such a proceeding shall be instituted in the United States district court for the 
district in which the leased property or some part of thereof is located or in 
which the defendant may be found. 





MINERAL LEASING ACT AMENDMENTS 381 


(2) The right to cancel or forfeit for violation of any of the provisions of this 
Act shall not apply so as to affect adversely the title or interest of a bona fide 
purchaser of any lease, interest in a lease, option to acquire a lease or an interest, 
therein, or permit which lease, interest, option, or permit was acquired and is 
held by a qualified person, association, or corporation in conformity with those 
provisions, even though the holdings of the person, association, or corporation 
from which the lease, interest, option, or permit was acquired, or of his predecessor 
in title (including the original lessee of the United States) may have been 
eanceled or forfeited or may be or may have been subject to cancellation or 
forfeiture for any such violation. If, in any such proceeding, an underlying 
lease, interest, option, or permit is canceled or forfeited to the Government and 
there are valid interests therein or valid options to acquire the lease or an interest 
therein which are not subject to cancellation, forfeiture, or compulsory disposi- 
tion, the underlying lease, interest, option, or permit shall be sold by the Secre- 
tary to the highest responsible qualified bidder by competitive bidding under 
general regulations subject to all outstanding valid interests therein and valid 
options pertaining thereto. Likewise if, in any such proceeding, less than the 
whole interest in a lease, interest, option, or permit is canceled or forfeited to the 
Government, the partial interests so canceled or forfeited shall be sold by the 
Secretary to the highest responsible qualified bidder by competitive bidding under 
general regulations. If competitive bidding fails to produce a satisfactory offer 
the Secretary may, in either of these cases, sell the interest in question by such 
other method as he deems appropriate on terms not less favorable to the Gov- 
ernment than those of the best competitive bid received. 

“(3) The commencement and conclusion of every proceeding under this sub- 
section shall be promptly noted on the appropriate public records of the Bureau 
of Land Management. 

“(i) Effective September 21, 1959, any person, association, or corporation who 
is a party to any proceeding with respect to a violation of any provision of this 
Act, whether initiated prior to said date or thereafter, shall have the right to 
be dismissed as such a party upon showing that he holds and acquired as a bona 
fide purchaser the interest involving him as such a party without violating any 
provisions of this Act. If during any such proceeding, a party thereto files with 
the Secretary a waiver of his rights under his lease (including particularly, 
where applicable, rights to drill and to assign) or if such rights are suspended 
by the Secretary pending a decision in the proceeding, he shall, if he is found 
in such proceeding not to be in violation of such provisions, have the right to 
have his interest extended for a period of time equal to the period between the 
filing of the waiver or the order of suspension and the final decision, without 
payment of rental. 

““(j) Except as otherwise provided in this Act, if any lands or deposits sub- 
ject to the provisions of this Act shall be subleased, trusteed, possessed, or con- 
trolled by any device permanently, temporarily, directly, indirectly, tacitly, or 
in any manner whatsoever, so that they form a part of or are in anywise con- 
trolled by any combination in the form of an unlawful trust, with the consent of 
the lessee, optionee or permittee, or form the subject of any contract or con- 
spiracy in restraint of trade in the mining or selling of coal, phosphate, oil, oil 
Shale, gas, or sodium entered into by the lessee, optionee, or permittee or any 
agreement or understanding, written, verbal, or otherwise, to which such lessee, 
optionee, or permittee shall be a party, of which his or its output is to be or 
become the subject, to control the price or prices thereof or of any holding of 
such lands by any individual, partnership, association, corporation, or control 
in excess of the amounts of lands provided in this Act, the lease, option, or 
permit shall be forfeited by appropriate court proceedings.” 

Sec. 4. (a) Upon the expiration of the initial five-year term of any non- 
competitive oil or gas lease which was issued prior to enactment of this Act and 
which has been maintained in accordance with applicable statutory requirements 
and regulations, the record titleholder thereof shall be entitled to a single 
extension of the lease, unless then otherwise provided by law, for such lands 
covered by it as are not, on the expiration date of the lease, withdrawn from 
leasing. A withdrawal, however, shall not affect the right to an extension if 
actual drilling operations on such lands were commenced prior to the effective 
date of the withdrawal and were being diligently prosecuted on the expiration 
date of the lease. No withdrawal shall be effective within the meaning of this 
Section until ninety days after notice thereof has been sent by registered or 
certified mail to each lessee to be affected by such withdrawal. 
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(b) As to lands not within the known geologic structure of a producing oil 
or gas field, a noncompetitive oil or gas lease to which this section is applicable 
shall be extended for a period of five years and so long thereafter as oil or gas 
is produced in paying quantities. As to lands within the known geologic struc- 
ture of a producing oil or gas field, a noncompetitive lease to which this section 
is applicable shall be extended for a period of two years and so long thereafter 
as oil or gas is produced in paying quantities. 

(c) Any noncompetitive oil or gas lease extended under this section shall be 
subject to the rules and regulations in force at the expiration of the initial five- 
year term of the lease. No extension shall be granted, however, unless within a 
period of ninety days prior to the expiration date of the lease, an application 
therefor is filed by the record titleholder or an assignee whose assignment has 
been filed for approval or an operator whose operating agreement has been filed 
for approval. 

(d) Any lease issued prior to the enactment of this Act which has been 
maintained in accordance with applicable statutory requirements and regula- 
tions and which pertains to land on which actual drilling operations were 
commenced prior to the end of its term and are being diligently prosecuted at 
that time shall be extended for two years and so long thereafter as oil or gas 
is produced in paying quantities. 

Sec. 5. Sections 17(a) and 17(b) which were added to the Act of February 
25, 1920, by sections 4 and 5 of the Act of August 8, 1946 (60 Stat. 952, 30 U.S.C. 
226d, 226e) are hereby redesignated sections 17A and 17B, resepectively. 


Passed the House of Representatives March 21, 1960. 
Attest: 


RatpeyH R. Roserts, Clerk. 


STATE OF ALASKA, 


JUNEAU, February 16, 1960. 
Hon. JAMES E. Murray, 


Chairman Interior and Insular Affairs Commitiiee, 
U.S. Senate, Washington, D.C. 


Dear Mr. Murray: At the request of the Legislature of the State of Alaska, 
I have the honor to transmit to you a certified copy of House Joint Memorial No. 
37 urgently requesting and recommending that support be unstintingly given 
to any bill to amend the Mineral Leasing Act of 1920 in which an increase in 


the acreage limitations regarding petroleum leases in the State of Alaska will 
be made. 


Sincerely yours, ? 
Hueu J. Wane, Secretary of State. 


House Jornt MEMorRIAL No. 37—IN THE LEGISLATURE OF THE STATE OF ALASKA, 
First LEGISLATURE, SECOND SESSION 


To the Honorable Fred A. Seaton, Secretary of the Interior; the Honorable 
Wayne N. Aspinall, chairman of the House Interior and Insular Affairs Com- 
mittee; the Honorable James E. Murray, chairman of the Senate Interior and 
Insular Affairs Committee; the Honorable E. L. Bartlett and the Honorable 
Ernest Gruening, Senators from Alaska; and the Honorable Ralph J. Rivers, 
Representative from Alaska: 

Your memorialist, the Legislature of the State of Alaska in First Legisla- 
ture, second session assembled respectfully submits that: 

Whereas the development of petroleum resources in the State of Alaska are 
vitally important to the future economic growth of this State; and 

Whereas the exploration of potential petroleum fields in the State of Alaska 
will be of great benefit, not only to the State of Alaska, but to the United States 
as a whole; and 

Whereas the present limitations of an aggregate of 300,000 acres to any one 
lessee makes it improvident from an economics standpoint for a lessee, in some 
cases, to explore his lease-holdings ; and . 

Whereas lessees interested in oil exploration will not, ordinarily, invest money 
in that exploration, where the risk of discovering petroleum resources on or 
near the perimeter of their leaseholdings makes that exploration imprudent and 
only a larger leasehold would reduce this risk ; and 
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Whereas considerable expense is associated with petroleum exploration in 
Alaska since in virtually all cases access roads must be constructed, some 
many miles in length, which must withstand continued use by extremely large 
and heavy equipment; and 

Whereas the cost of access roads is much greater per unit of distance in 
Alaska than it is in the other petroleum fields of the other states of the United 
States; and 

Whereas comparatively speaking, many more access roads are necessary 
than in the petroleum fields of the other States of the United States; and 

Whereas there are over 100 lessees of petroleum rights in the State of Alaska, 
yet the large majority are prohibited by economic factors from exploration 
of their leaseholdings because the size of the individual leaseholding does not 
warrant the expense of that exploration ; and 

Whereas the size of Alaska, comparatively speaking, warrants the leasing 
of larger tracts than in the other States of the United States; and 

Whereas the cost of drilling an exploratory well in Alaska is at least three 
times greater than a comparable test in the other states of the United States; 
and 

Whereas markets both in Japan and in the Pacific Northwest are waiting 
to purchase crude oil produced in Alaska; and 

Whereas the people of Alaska are in desperate need of a less expensive source 
of fuel; 

Now therefore, your memorialist urgently requests and recommends that 
support be unstintingly given to any bill to amend the Mineral Leasing Act of 
1920 in which an increase in the acreage limitations regarding petroleum leases 
in the State of Alaska will be made. 

Passed by the House February 8, 1960. 


Law OFFIcEs, NEIL F. STvtt, 
Washington, D.C., March 24, 1960. 


Re S. 2983, a bill to amend the Mineral Leasing Act. 


Hon. JOSEPH C. O’MAHONEY, 
Chairman, Senate Subcommittee on Public Lands, 
U.S. Senate, Washington, D.C. 


Dear SENATOR O’MAHONEY: Reference is made to your bill, S. 2983, upon 
which you are presently holding hearings. 

Although I was requested to give testimony before your subcommittee, relative 
to the bill, I feel that the same purpose can be served and the time of your 
committee can be saved if I merely set out my views in a letter. 

I feel that S. 2983 is a bill of considerable merit and that it will not only 
promote the purposes of the Mineral Leasing Act but be extremely helpful 
to persons and companies engaged in searching for and producing petroleum 
and associated products from lands in the public domain. I might say, paren- 
thetically, that I wish the provisions of the bill were also to be made applicable 
to lands commonly referred to as “acquired lands” and which are subject to 
leasing and development under the act of August 7, 1947 (61 Stat, 913). 

I am concerned with the bill only so far as it appears to confer on the Secre- 
tary of the Interior the authority to cancel or forfeit oil and gas leases through 
administrative proceedings. 

Notwithstanding the fact that the Department of the Interior has for a num- 
ber of years claimed to have the authority to cancel oil and gas leases in cer- 
tain circumstances, I believe that no such authority can be claimed under the 
present provisions of the Mineral Leasing Act, and this construction has been 
fortified by the recent decision of Judge Ewing Kerr in his memorandum opinion 
in Pan American Petroleum Corporation v. Ed Pierson, et al. (U.S.D.C. for the 
District of Wyoming). During yesterday’s hearing on S. 2983 Mr. George 
Abbott, Solicitor of the Department of the Interior, urged that the law be 
clarified so that everyone will know beyond question the extent of the authority 
of the Secretary of the Interior to cancel leases. To this extent I am in full 
accord with Mr. Abbott, but I find myself in complete disagreement with his 
later statement that the Secretary has authority to cancel leases which are ob- 
tained through fraud. 

For many years I have held the firm opinion that, once an oil and gas lease 
has been issued by the Department of the Interior, it cannot be canceled through 
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administrative action. Furthermore, I am of the opinion that if the Secretary 
were to be given authority to cancel leases through administrative action it 
would work a distinct hardship on oil and gas lessees and lead to administrative 
abuses. 

An oil and gas lease conveys an interest in real property, and in the vast 
majority of cases the value of an oil and gas lease covering public land has 
greater value than the land itself. If a patent were to be granted covering the 
land itself, no one would dispute the fact that it would require an action in 
court to attack the patent. It would seem to follow that an instrument of lease 
conveying, in the majority of cases, a much more valuable real property interest, 
should likewise require an action in court to bring about its cancellation. The 
Secretary nevertheless insists that he himself should have the authority to cancel 
leases without recourse to the courts. If the Secretary does, in fact, now possess 
such authority, it represents a radical change in the ordinary legal concept of 
real property laws. 

Under the long-established legal rules affecting private leases, no lessor could 
unilaterally terminate a lease which had been properly issued through the lessor’s 
duly constituted agent. In the case of Federal oil and gas leases, the Secretary 
acts as the agent of the United States in issuing oil and gas leases. His author- 
ity to act.as that agent is unquestioned, and therefore when he issues a lease 
it is a binding contract which is entitled to all of the protection which the law 
gives to such contracts. If the law is otherwise, and the Secretary, after once 
issuing a lease, can then cancel it for reasons of his own, I point out that a 
lessee does not actually have a leasehold estate, but has only the right of a 
tenant by sufferance or at will. Certainly the rights conveyed by a Federal oil 
and gas lease are and must be of greater dignity. The valuable rights con- 
ferred on a lessee should not be held solely at the will of lessor’s agent. 

This does not mean that I am not in full sympathy with the position in which 
the Department of the Interior often finds itself. The number of lease applica- 
tions and leases which are being issued has increased manyfold throughout the 
past 10 or 15 years, and in handling so great a volume of work mistakes are 
bound to occur, and as a result leases are often issued through the mistakes of 
adjudicating officers. In the main, the various rulings of lease cancellations 
which are made by the Bureau of Land Management of the Department of the 
Interior involve leases which unquestionably were issued improperly and solely 
through the mistakes of the adjudicating officers, and if it were possible to grant 
authority to the Secretary so that he could cancel leases in this limited category, 
no one could conscientiously complain, but unfortunately this type of lease does 
not lend itself to ready definition. Furthermore, what may appear to the Secre- 
tary to have been a “mistake” may be something entirely different in the eyes 
of the lessee and of the courts. 

Referring again to leases between private parties, the law has always recog 
nized that such leases could be amended, reformed, or terminated upon a showin§ 
that the parties thereto entered into the lease contract under mutual mistake, 
but I point out that the law has never permitted either party to a lease contract 
to change the contract in any way or cancel it upon a unilateral finding. In all 
cases court action is required to bring this about. 

I personally am fearful of any legislation or legislative interpretation which 
would give the Secretary of the Interior authority to cancel leases through 
administrative action and upon finding of “mistake,” for manifestly this would 
permit the Secretary himself to determine what leases fell in this category, and 
as the Secretary has, in my humble opinion, already overreached his authority 
by attempting to cancel producing leases on the grounds that they were obtained 
through fraud, it requires no great stretch of the imagination to support the 
belief that, given authority to cancel leases issued through mistake, the Secre- 
tary would interpret such a grant of authority to encompass any situation 
where, unilaterally, he determined for any reason that a lease should be canceled. 

In yesterday’s testimony Solicitor Abbott expressed the firm opinion that the 
Secretary has authority to cancel leases for fraud. In this he was no doubt re- 
ferring to the Walter G. Davis controversy and others. As you are fully aware, 
the Department has attempted through administrative action to cancel a number 
of leases obtained by Mr. Davis and others on the grounds that they were ob- 
tained through fraud, the alleged fraud arising out of the fact that, by obtaining 
the leases and the control of leases obtained by others acting under Mr. Davis’s 
direction, he was able to exceed the acreage provisions of the Mineral Leasing 
Act. Notwithstanding the plain wording of the act, which clearly requires 
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court action to cancel any producing leases, and the ruling of Judge Kerr 
in the Pan American case, Mr. Abbott still appears to feel that fraud removes 
producing leases from the jurisdiction of the courts and gives the Secretary 
the right to cancel these leases on the basis of his own findings. Not only am I 
in distinct disagreement with Mr. Abbott’s conclusions, but I point out that such 
a theory may lead to abuses which may well jeopardize oil and gas lease titles. 

According to the Department of the Interior, the Walter G. Davis leases, 
which were involved in the Pan American suit, were obtained in improper cir- 
cumstances. It is alleged that Mr. Davis not only took leases in his own name 
to the full extent permitted by the Mineral Leasing Act, but also caused certain 
of his employees to obtain leases which were under the complete control of 
Mr. Davis. Mr. Davis paid the filing fees and rentals on the leases taken by his 
employees and then took from the lessees what were styled “Declarations of 
Trust” which declared in substance that the leases were held entirely for Mr. 
Davis’s interest, that the lessees claimed no interest therein, and that Mr. Davis 
could do with the leases anything which he wished. In so doing Mr. Davis placed 
himself in a position where he could control acreage in excess of that permitted 
by the Mineral Leasing Act. However, I point out that, before many of the 
Ieases were issued, these “Declarations of Trust’ were filed in the Bureau of 
Land Management. Notwithstanding this, the Bureau issued the leases, show- 
ing that, at least at that time or times, the Bureau did not feel that there was 
anything fraudulent in Mr. Davis’ conduct. It was not until several years later, 
when the Department of the Interior started checking on the matter of excess 
acreage holdings, that the Department decided that these leases had been 
fraudulently obtained and that they were void ab initio. In the meantime, many 
if not all of these leases had passed into the hands of innocent purchasers for 
value, and many of the leases had become producing. Notwithstanding the fact 
that the evidence of what the Secretary now finds was fraud was ignored by the 
Bureau of Land Management, an administrative action seeking to cancel these 
leases for fraud was initiated by the Secretary. 

I would like to point out two things. First, the administrative proceeding 
against the holders of the Davis leases was initiated with full knowledge and 
consent of the Secretary. It was not initiated solely by some subordinate 
officer and without the Secretary’s knowledge Secondly, I would like to point 
out that the parties against whom the administrative action was brought were 
given the dubious right of appeal to the Director of the Bureau of Land Man- 
agement and, in the event of an adverse decision by the Director, the right of 
further appeal to the Secretary. The futility of such appeals is readily apparent, 
for the Secretary had already determined that there was fraud when the ad- 
ministrative action was initiated, and it is unrealistic to believe that the Secre- 
tary would have reversed himself on appeal. Consequently, the administrative 
action could well be characterized as a proceeding wherein the Secretary had 
first determined the guilt of the parties and then ordered a trial. 

The administrative proceeding initiated against the purchasers of the Davis 
leases had gone no further than the serving of the notice of the adverse charges 
on the various parties. Action has been suspended to await the outcome of the 
Pan American suit. However,.if the action had been continued and the Secre- 
tary had finally ruled, as he was bound to rule, that fraud had been established, 
and the leases had been cancelled, the purchasers of the leases would either 
have had to allow the cancellation of their leases to stand or to have brought 
actions in the courts under the Administrative Procedure Act. In my opinion 
this would have placed the lease purchasers in an unfair position, for they would 
have had to go into court as parties plaintiff against the Secretary, who would 
enjoy the relatively favorable position of a party defendant with all of the 
presumptions of the validity of administrative action. This seems decidedly 
unfair when it is considered that the Davis leases were issued as a result of the 
failure of the Department of the Interior to take cognizance of the evidences of 
irregularity at the time the leases were issued, and through no fault of the lease 
purchasers. 

It is one thing to defend an action in court and another thing to initiate an 
action. If, in the Davis cases, the Secretary were to bring about the initiation 
of court action to cancel the Davis leases, the action would have to be based 
entirely in a claim that the leases were void from their inception because Mr. 
Davis had committed a fraud against the Government, and doubtless the present 
holders of the leases, who are innocent purchasers for value, would find it a 
simple matter to present an adequate defense by showing that the Department of 
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the Interior had constructive if not actual knowledge of the fraud at the time 
the leases were issued, but if it were necessary for the holders of the leases 
to initiate an action against the Secretary, their burden would be greatly 
increased. 

I also point out that a construction of the present provisions of the Mineral 
Leasing Act or an amendment of the act to confirm or grant to the Secretary the 
authority to cancel leases for “fraud” is subject to the same objection as the 
granting of authority to cancer for “mistake”, in that it leaves it entirely to the 
Secretary to find when mistake or fraud have entered into the issuance of 
leases. The determination of the legal scope of the terms “mistake” and 
“fraud” is a function of the courts and should not be entrusted to an administra- 
tive officer who, by the very nature of his position, is incapable of that detach- 
ment and lack of bias so necessary to the proper administration of justice. 
This simply points up more emphatically the desirability of making it necessary 
for the Secretary to proceed through the courts with the United States as the 
party plaintiff whenever he desires to cancel a lease instead of permitting the 
Secretary to cast an undue burden on a lessee by forcing the latter to assume 
the position of plaintiff by the simple device of promulgating a self-serving 
administrative ruling. I point out here that if the United States initiates an 
action to cancel a lease, it does so in the State where the land is located, whereas 
if a lessee must initiate an action to test the validity of a ruling by the Secre- 
tary, he must do so in Washington, thus casting an additional burden on a 
lessee. 

All of this raises serious questions as to whether or not the Secretary of the 
Interior should be placed in a position where he issues an oil and gas lease 
as the agent of the United States, and then is permitted to sit as judge, jury and 
prosecutor in an action to cancel such a lease. If an oil and gas lease is to be 
accorded the dignity and importance which is deserves, certainly a holder of 
such a lease should be entitled to his day in court if an attempt is made to 
eancel the lease, and he should not be required to proceed by initiating an 
action to test the validity of the Secretary’s ruling. The Secretary should be 
forced to proceed through the courts in an action where the United States is 
the party plaintiff. 

I will greatly appreciate your consideration of the views expressed herein, 
and I request that this letter be made a part of the record of the hearings on 


8. 2983. 
Respectfully submitted. 
Net F. Sturr. 


MorGAN-PETERSON ENTERPRISES, 
Salt Lake City, Utah, March 24, 1960. 
Re §S. 2988, O’Mahoney of Wyoming 
Hon. FRANK E. Moss, 
US. Senate, 
Washington, D.C. 

DEAR SENATOR MOss;: Today we have been advised that 8. 2983, a bill to amend 
the Mineral Leasing Act of February 25, 1920, introduced by Senator O’Mahoney 
of Wyoming, is now being considered for passage. 

The bill, as introduced February 4, 1960, is a good one and we will appreciate 
your doing whatever you can to see that it is passed without amendments. 

It has come to our attention that companion bills in the House, namely, 
H.R. 10467 by Thomson of Wyoming, and H.R. 10455 by Aspinall of Colorado, 
have also been introduced, and that H.R. 10455 was passed by the House 
March 21, 1960. However, the Aspinall bill differs from the O’Mahoney bill 
in that the amount of rentals for an oil and gas lease is increased by 150 percent, 
the requirement being 50 cents per acre per year. 

If this rental provision is also amended into the O’Mahoney bill, it will mean 
the demise of many small oil and gas operations and give a firmer control 
the larger operators, which is another step in the direction of monopoly in 

ndustry. ; 

Your assistance in preserving the rental aspect as outlined in the O’Mahoney 
bill will be greatly appreciated. 

Thanks for your favors of the past. 

Sincerely, 
Virein V. PETERSON. 
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SALT LAKE City, March 22, 1960. 
Re proposed Senate bill S. 2983 


Hon. FRANK E. Moss, 
Office Building, 
Washington, D.C. 


Dear SENATOR Moss: It is my understanding that hearings will be held this 
week in the Senate Committee on Interior and Insular Affairs on Senator 
O’Mahoney’s bill, S. 2983. I am an independent oil and gas operator operating 
throughout the Rocky Mountain area. I am a vice president, representing Utah 
and Arizona, of the Independent Petroleum Association of America. I have care- 
fully read Senator O’Mahoney’s proposed bill and I am definitely in favor of 
the provisions contained in this bill as I feel an amendment to the present leas- 
ing bill is definitely in order, and Senator O’Mahoney’s bill will make it easier 
for independents and companies to develop leases covering public lands. 

I have just been advised that the House has just passed the Morris bill, 
H.R. 10455. I have also examined this bill carefully and find that many of the 
provisions are very similar to those contained in bill S. 2983, with the exception 
of one important difference; it provides for an increase in the rentals during 
the first 5 years on oil and gas leases covering Federal lands. I speak not asa 
representative of IPAA, but simply as an independent in hoping that the Senate 
will not approve and pass any bill which incorporates a raise in the rentals on 
oil and gas leases covering public lands. As you know, the domestic oil industry 
is fighting desperately to show a satisfactory profit, and in some cases to show 
any profit at all these days, and any increase in costs such as this proposed rental 
inerease will add materially to exploration costs. The Morris bill increases 
the rental costs during the first 5 years of a Federal lease from $1 per acre to 
$2.50 per acre which is, to say the least, going to impose a very great hardship 
on the small operator leasing public lands. 

Some necessary legislation is needed to amend the present leasing act, but I 
“-would rather see the leasing act remain as it is if any amendment or amend- 
ments thereto must incorporate increased rentals. May I hear from you regard- 
ing your feelings about this matter? 

Very truly yours, 
G. W. ANDERSON. 


Re S. 2983 Sat LAKE City, UTAH, March 21, 1960. 
Senator FranxK E. Moss, 

Senate Office Building, 

Washington, D.C. 

Dear Sir: It is my understanding that hearings will be held this week in 
the Senate Committee for Interior and Insular Affairs on Senator O’Mahoney’s 
-bill S. 2983. I am an oil and gas lease broker and have been active in the oil 
business in Utah for the past 9 years. From May 1958 to November 1959 I was 
chairman of the public lands committee for the Rocky Mountain Oil & Gas 
Association. I feel that Senator O’Mahoney’s bill is a good bill for the oil 
business in general and will alleviate many of the problems now facing all of 
‘us who are attempting to operate under the present regulations regarding acre- 
age chargeability. 

It is my understanding that the Morris bill, H.R. 10455, has been reported 
favorably by the House Committee on Interior and Insular Affairs. This bill 
is very similar to Senator O’Mahoney’s bill in many respects; however, it varies 
in one important aspect in that it contains a proviso for an increase in the 
rentals on Federal oil and gas leases. It is my feeling that an attempt may 
be made to amend Senator O’Mahoney’s bill to include a rental increase. If 
such an attempt is made, I hope that you will oppose such a move, as this in- 
crease in Federal rentals will be a great burden on the independents who plan 
to hold leases in the Rocky Mountain area. Small investors like myself can 
seldom afford to keep a lease more than 5 years if we have been unable to interest 
someone in the lease prior to the expiration of the primary term. The increase 
in rentals provided by the Morris bill will more than double costs for the first 
5 years of a Federal lease. 
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Although I think it important that Senator O’Mahoney’s bill be passed, I think 
it even more important that rentals on Federal leases not be increased, and IJ 
ask that you respectfully consider all of the problems of an increase in Federal 
rentals to the small oil man. 

Yours very truly, 
J. R. WILLIAMS. 


CONTINENTAL Om. Co., 
Denver, Colo., April 1, 1960. 
Mr. STEWART FRENCH, 
Chief Counsel, Committee on Interior and Insular Affairs, U.S. Senate, Wash- 
ington, D.C. 

DEAR STEWART: I have your letter of March 28, 1960, relating to subsection 
(h) (2) for section 17 found on page 13 of H.R. 10455. 

The question you have raised is whether under this bill, interests carved out 
of a lease can survive the cancellation of the underlying lease. As you mentioned 
in your letter, it was this question which Senator O’Mahoney had in mind when 
he directed to me a series of interrogations regarding the use of the words 
“underlying lease” in H.R. 10455 in lines 21 and 25 on page 13. I have now 
had an opportunity to compare the language in H.R. 10455 on this point with 
S. 2983 and I am inclined to agree with you that the language in H.R. 10455 leaves 
something to be desired. I wonder if the situation could be cleared up by sub- 
stituting for the provisions of H.R. 10455 line 20, page 13 through line 14, page 
14, the following: 

If, in any such proceeding, less than all interests in the lease or permit are 
canceled or forfeited to the Government such partial interest or interests so 
canceled or forfeited shall be sold by the Secretary to the highest responsible 
qualified bidder by competitive bidding under general regulations. If competitive 
bidding fails to produce a satisfactory offer, the Secretary may sell the inter- 
est in question by such other method as he deems appropriate. Any person, 
association, or corporation acquiring any such interest, either by competitive bid- 
ding or otherwise, shall hold the interest subject to the same burdens and with 
the same benefits as if such interest had been acquired as a bona fide purchaser 
directly from the party who owned the interest prior to cancellation or for- 
feiture. 

We have included the thought appearing in H.R. 10455 to the effect that the 
Secretary can negotiate a sale if a satisfactory offer is not obtained by compe- 
titive bidding. We have left out the qualifying language appearing in lines 13 
and 14 on page 14 of H.R. 10455. This is because in some cases competitive 
bidding may result in no offer or an inconsequential offer and it would seem 
desirable that the Secretary have a fairly free hand in selling such interests 
with little or no restriction upon his discretion in negotiating sales once com- 
petitive bidding has proved unsatisfactory. 

We have also added a sentence clearly showing the terms and conditions under 
which an interest sold by the Secretary shall be held by the purchaser. This we 
have put in out of an abundance of precaution to make it crystal clear that the 
relationship of the parties in interest in any lease will be the same after can- 
cellation and resale by the Secretary as they were before except for the sub- 
stitution of parties. You may not consider this necessary and I am not at all 
sure that it is, but it may tend to clarify the situation. 

One thing we have not done is to retain the idea in H.R. 10455 of separately 
providing for the situation where the underlying lease, interest, option, or permit 
is canceled and for the situation where less than the whole interest in a lease, 
interest, option, or permit is canceled. On careful consideration, we were unable 
to see why the language in S. 2983, lines 14 through 18 on page 13 is not adequate 
on this point. 

I have submitted the above suggestions upon the assumption that the com- 
mittee is working from H.R. 10455 as Senator O’Mahoney indicated would be 
the case. 

I would be interested to know if the suggestions made in this letter have any 
appeal at all to you. If I can be of any further assistance, please let me know. 

Yours very truly, ; 
A. T. Suirn. 
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OLEN F. FEATHERSTONE, 
Roswell, N. Mezx., April 7, 1960. 
Re H.R. 10455. 
Hon. CLINTON P. ANDERSON, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR ANDERSON: I have examined a committee print of H.R. 10455 
containing all amendments proposed to the House version of the bill and, for 
what it is worth, wish to make the following comments: 


SECTION 2 


Subsection (i).—Considerable difficulty could develop under this amendment 
if it is not qualified by some such wording as follows: ** * * the running of 
time and payment of rentals under such lease shall be suspended from the first 
day of the month following a finding by the Secretary that a possible conflict 
exists until a final decision is rendered in the matter. Such finding by the Sec- 
retary shall be made within 60 days after the filing of verified statement by 
mining claimant.” 

SECTION 3 


Subsection (f)(1).—The amendment at the top of page 14 would prove of 
considerable benefit in administration. 

Subsection (i) (1).—We heartily endorse the wording in this subsection. 

Subsection (j).—There is a definite need for the amendment at the top of 
page 19. 

Subsection (k).—We think that the words following “‘suspension of the rights” 
on line 19 of page 19, relating to bond requirement, should be eliminated. This 
bond requirement would serve to penalize unnecessarily the lessee against whom 
charges were determined to be unfounded, and to deprive him of his privilege 
to relinquish a lease at any time during its effective term. We do not under- 
stand what useful purpose it might serve, other than to permit the Secretary to 
set a bond requirement too high for the ordinary individual to meet, and to thus 
avoid the necessity of a contest. Naturally, we think this against the public 
interest. 

SECTION 5 


The sentence beginning on line 20 of page 22 should provide for ‘“‘a copy or 
reproduction of every instrument” instead of the instrument itself. An original 
instrument subject to public inspection through the years could easily get lost 
or mutilated. 

SECTION 6 


This amendment is vitally necessary. 

As we stated at the subcommittee hearing, we heartily endorse the principles 
of H.R. 10455, and thought we might call the above items to your attention. 
Of paramount interest to us, of course, is the suspension clause. With the bond 
requirement it is an improvement, but we fail to see the necessity for the bond. 

Yours very truly, 
H. N. SWEENEY. 


U.S. SENATE, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
March 18, 1960. 
MEMORANDUM 


To: Senator Joseph C. O’Mahoney. 
From : Stewart French, Chief Counsel. 
Subject: Administrative Cancellation of Mineral Leases. 


The U.S. judge for the District Court of Wyoming, Hon. Ewing Kerr, in a 
memorandum opinion in the Pan American case stated : 

“Looking at the statute (id est, the Mineral Leasing Act) in the light of all 
bears upon its purpose and meaning, I think it clearly and unmistakably lays 
upon the Secretary of the Interior or his subordinates the plain duty to bring 
an action in the U.S. district court where the leased lands are situated if he 
seeks to cancel leases on the ground of fraud if the lands contain valuable 
deposits of oil or gas. In the case at bar there is no dispute that the lands 
contain such deposits. 
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“True, there is a wide latitude available to the Secretary of the Interior in 
many situations, but he is bound by the statute. Lane v. Hoglund (244 U.S. 
174). 

“Counsel have filed voluminous briefs citing scores of cases, yet none of these 
cases parallel the facts in the case at bar. I have found no case where the 
Secretary or his subordinates have attempted to cancel leases administratively 
where valuable deposits of oil or gas are known. The cases are many where 
the Government has brought suit in the U.S. district court to cancel leases and 
patents and no good reason is shown by the Department in this case why 
deviation should be made from the well-beaten path of the previous procedure.” 


x= * * * * * * 


“From what I have said I hold the supervisor is proceeding in contravention of 
the clear mandate of the statute, his own regulation, and in violation of the terms 
of the lease when he proceeds administratively to cancel leases on lands known 
to contain valuable oil and gas deposits. This prerogative Congress has reserved 
for the courts.” 

The foregoing pronouncements were made by the judge in deciding the motion 
of the Federal Government to dismiss an action brought by the Pan American 
Petroleum Corp. to enjoin the Wyoming State supervisor of the Bureau of Land 
Management from continuing an administrative proceeding within the Bureau to 
cancel certain of the corporation’s oil and gas leases. 

The judge thereupon did in fact dismiss the complaint holding with the Govern- 
ment that the Secretary of the Interior was an indispensable party. Thus since 
the decision itself was not based on the issue of the Secretary’s authority to 
cancel oil and gas leases administratively, the Interior Department’s attorneys 
contend that the quoted statements are mere dicta. 

The complaint asserted that— 

“* * * the only remedy available to the Secretary of the Interior is by pro- 
ceeding through the Attorney General of the United States in an action instituted 
in the U.S. district court for the district in which the leased property is located 
or in which the lease owner may be found; that no power or authority exists in 
the Secretary of the Interior or any of his subordinate officers or agents to 
proceed administratively to cancel or forfeit any of such leases held by the 
plaintiff ; the complaint further alleges that the administrative proceedings were 
wholly unauthorized by applicable statutes of the United States and directly 
violate the plain provisions of the statute. 

“The defendants interpose a motion to dismiss the complaint on the grounds 
(a) that no claim for relief has been stated; (6) the Secretary of the Interior is 
an indispensable party, and (c) that plaintiff has failed to exhaust its adminis- 
trative remedies.” 

As the judge’s opinion states in the quoted paragraphs above, the briefs are 
voluminous, and, for the most part were addressed by both sides to the question 
of the Secretary’s authority to cancel administratively. 

The Government contends that the controverted authority of the Secretary to 
cancel is not based solely on grants or delegations from the Congress set forth in 
the Mineral Leasing Act. Rather the Government also relies on other statutes, 
found in 5 U.S.C. 485, in 43 U.S.C. 2, and elsewhere. These sections of the 
statutes, as well as the text of the judge’s memorandum of opinion are set forth. 


i. STEWART FRENCH, Chief Counsel. 





